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A TEXT in English constitutional histoo' which 

"''■ is neither antiquated nor obscure has long been 

necdc^d. It has been the author's ambition to meet 

this Tieed. In preparing the present book, he has 

tnado three main assiunptions: that a college text 

in history* should be brief, and designed for the ac- 

compjaniment o£ much collateral reading; that it is 

impossible in the medieval period, with which this 

volurae is concerned, to combine the narrati^-e 

o« Soglish history and an account of the making 

of ttie constitution; and that to fallow rigidly cither 

the chronological or topical arrangement in a con- 

stitxitioual history of England does violence to the 

ii^t-ure of the subject. It has been taken for granted 

^^t the student will use some good text to acquaint 

l"^seK thoroughly with the general history of a period 

^fore attempting to study its institutions; and. in 

*^ matter of arrangement, it has been the aim to 

sho^^ the general evolution of the English government 

a^ a whole, without, at the same time, artificially 

dtviding the great topics into reigns or other time 

U»its. A constant compromise between the demands 
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of chronolog>' and the desire for continuity in the 
treatment of the theme in hand has been found 
necessary. 

The emphasis throughout has been upon evolution 
rather than upon description. The purpose has been 
to furnish a logically satisfying account of the genesis 
of each institution as far as present knowledge permits 
- — to show exactly how it has become what it is. This 
has made it necessary to hold steadfastly to a given 
line of argiunent and to shun many alluring, and 
perhaps profitable, bypaths; while, on the other hand, 
it has sometimes entailed an apparent interruption 
of the theme in order to develop a line of thought 
needed for logical completeness. More time has been 
spent upon origins than upon descriptions of finished 
products or upon definitions, in the belief that students 
should obtain much from detailed and special works 
which would clog a general account of institutional 
development. 

On the basis of his experience as a teacher, the 
author has brought out a college text upon the English 
constitution which closes at 1485. At that date, 
the distinctively creative period, the period when the 
constitution was in the making, ended. In studying 
this period, it is possible and, indeed, essential to 
separate sharply between the work on the narrative 
and that on the institutions. Moreover, upon the 
English middle ages, the scholarship of the last genera- 
tion has been especially active; but its work is at 
present in a complex and unformulated state, and the 
average student should not be directed immediately 
to the mass of monographs and detailed works of 
reference; he needs an intermediary and guide. The 
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modem period, on the other hand, has not been pri- 
marily a period of creation; in it, the newly made 
constitution has been tested and developed, and 
institutional concerns have bome a very intimate 
relation to the events and conditions prominent in a 
general narrative; it lacks the long sequences of in- 
tional evolution which characterise the middle 
In studying it. the narrative aiid the consti- 
tution must be handled almost simultaneously, and 
its literature is much better prepared for the im- 
inediat«> use of the undergraduate. A text-book deal- 
ing with the constitution after 1485 should be a 
superfluity. 

While it is the office of this book to present to 
students the results of scholarship and serve as an 
introduction to the writings of the leading authorities. 
the author is ready to claim that its general conception 
and construction are largely his own. There has 
been no attempt to make an ideal allotment of space 
to the several divisions of the subject. Here the 
author has been influenced by what he has regarded 
as desiderata in other texts and by the present state 
of knovi'lcdge. He has felt, for instance, that the 
judiciary has been slighted, while Maitland*s work 
has made possible a treatment of it which cannot be 
accorded some other topics which have traditionally 
received more attention. Moreover, classes in English 
constitutional history ought to contain a good number 
of prospective law>'ers. It seems hardly necessary 
to seek to justify the copious quotations from Maitland. 
It nothing further were accomplished than to properly 
introduce the student to this scholar's writings, the 
author would feel quite content. In general, there 




Preface 



has been more of quotation than is customary ; but it is 
believed that when an important or difficult point has 
been stated superlatively well, it is justifiable to use 
such statement in a work of this sort, especially if it 
originally appeared where it would not be likely to be 
widely read by undergraduates. 

The present volume has not undertaken the complete 
analysis or exposition of documents or provided any 
substitute for the first-hand study of documents in 
class. In the case of any given document, only its 
most salient feature, as bearing upon the matter under 
consideration, has been pointed out. The lists of 
suggested reading are only designed to indicate a 
moderate amount of reading that is scholarly, stimu- 
lating, and to the point. Their chief virtue, perhaps, 
is their freedom from the trammels of traditional 
authorities. The bibliography, it is hoped, contains 
most of the material likely to be of real serN-ice to 
undergraduates. The author here takes pleasure in 
acknowledging a debt, in the matter of bibliographical 
data, to Professor Gross's Sources and Literalnre of 
English History. The indebtedness to the works of 
Maitland, Stubbs, and Medley is apparent throughout, 
■while, in particular parts, the obligation to other well- 
known authorities has been equally great. The author 
T^ishes to make an especial acknowledgment of what he 
owes Professor George B. Adams. It was Professor 
Adams who introduced him to the study nf the English 
constitution, and whose influence determined him 
to make histor>' his life-work; and, in the pn-paration 
of this book, he has received encouragement and 
invaluable suggestions from the same source. The 
author is also under obligation to Professors West 
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and Anderson of the Univeraty of Uinnesota tot much 
kindly encotiragement and counsel. 

A.B. W. 

TBB UnITERSITT op MmHBSOTA, 
August la, 1908. 
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PART I 

The Anglo-Saxon Period 
449-1066 



SECTION I 



THE ANGLO-SAXON CONQUBST AND ITS PROBLEMS 



rX> study the constitutional history of England 

P- means to study the origin and growth of those 

astitutitms which have to do with the government of 

be English (>eoplc. It is true that nearly everything 

I a people's life has at least an indirect bearing upon 

be making of its government ; but In the study of this 

nhject it is a praetical necessity to fix the attention 

ppecially upon certain phases of the people's activity. 

Jtobably no two scholars would agree as to just where 

axf domain of constitutional history ends and that of 

pch subjects as legal or economic history or sociology 

egins. Such agreement is neither possible nor neces- 

iiy; there will alwa>-s be debatable ground, always 

roe overlapping. But one cannot go far upon the 

rong road, if he keep his eye fixed constantly upon 

e sole purpose of his study — an understanding of 

rw the present English government has come to be 

pat it is. 

The broad, fundamental divisions of English history 
e the following ' : 



' Strictly tpvakiag, of course, there wai no EngliBh history in 
B ttUad o( Britun until tbe arrival of the Anglo>Saxoiu. 

9 
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a. Britain before the Roman occupation began, name- 
ly , before 55 b. c. This is practically prehistoric Britain. 

b. Roman Britain, 55 b. 0.-407 a. d, 

c. England from the Anglo-Saxon conquest to the 
Nonnan Conquest, 449-1066. 

d. England from the Nonnan Conquest to the end 
of the middle ages, the period when the English con* 
stitution was in the making, 1066-1485. 

e. The modem period, when the constitution ms 
tested and developed. 

Constitutional history has nothing to do with the 
first division, ^jg^^ery little to do with the sccc^" 
faom which latter period littlejornothmgjthat is fo^ 
in tbe later E nglish govemm ejit canic _, Our instjtu- 
tional story has its bcginajng in th e third^ivision, the 
Anglo-Saxon period. It is exceedingly important to 
nolice, however, that this is distinctly an introductory 
period. In its fullest sense. J-Inglish cons titutiomj 
history did not begin until the N orman Conquest. 
IjecauseT until t hat ti me, t here _weiie.n pt_ preseiitJ£ 
England all_ the mate rials^ut^ of yHich %\a conatiai- 
tton was to gr ow^ The Norman people, with the in- 
stitutions it had developed in Normandy, was lacking. 
The most imp nrtaiit period i iLcuT- stiidy^-is^-the ignax 
creativej criod foUow mg the-Nomiaa^Conqucst. Tte 
bob£^ deals with the introductory, or Anglo-Saxon 
period, and with the creative period, which latter, 
speaking broadly, ends with the middle ages, 

The Anglo-Saxon period is filled with problcmi. 
Maitland states an important truth about all early inatl- 
tutions in the following words concerning primitive lav: 

The grown man will find it caacr to think the thoughts of 
the school-bov than to think the thoughts of the bal^y. 
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And yet the doctrine that our remote forefathers being 
ample folk had simple law, dies hard. Too often we allow 
Ouisclves to suppose that, could wc but get back to the 
beginning, n-e should find that all was intelligible and 
should then be able to w.ttch the process whereby simple 
ideas were smothered under subtleties and technicalities. 
But it is not so. Simplicity is the outcome of techm- 
cal subtlety; it is the goal not the starting point. As we 
go backwards the familiar outlines become blurred, the 
ideas become fluid, and instead of the simple wc find the 
indefinite. > 

Some specific reasons for the difficulty which sU 
scholars find in understanding Angto-Saxon, especially 
early Anglo-Saxon, institutions may be stated. There 
was an actual complexity of custom, pettiness of detail, 
and infinite local variation. The people of those times 
neither thought clearly nor spoke with precision re- 
specting their own institutions; they were incapable 
ot broad generalisation or exact definition, and never 
thought of the possibility of saving labour and doubt 
by stri\'ing for greater uniformity and simplicity. 
Men were interested in the practical problems of a^ 
particular time and locality. These characteristics^^ 
render any records, which they have left, exceedingly 
difiicult to interpret. And these records, as we now 
have them, are very fragmentar)' and incomplete. 

A Prominent f eature of the. Angln-SAXQ n. £overn^ 

roenti^ alike in tEe separate kingdoms p.nd in Eng^agd 

^gj_ft_3tf hgJe af ter the approxiihate union of these king- 

jqr tg> was_a grea t lack of co-ordination between tt» 

^itral and local Jnstitutions^ A great gap existed 

between them, which many Anglo-Saxon kings strove 

* MaltUnd, Domesday Book urcJ Btyt^id. p. 9. 
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sturdily, but for the most part unsuccessfully, to 
bridge. At the centre, were the king .inH the wijan, 
strengthened in later t imes by the king's loc al officials. 
the sheri ffs: i" the localitJegt^ wer e those in stitulJOTis 
and cust oms in hundred and shire, by virtue of whidi 
the pe ople lived in sorpe < ]|p ptw* n f ppoi^ fl pd arfmBi jff^ 
tercd a rudejustice. T he local government was took 
important ^^^nthe central; that is. mo st of the rcal^ 
governing ■was^don^ by: local meajis. To locaHnstitu- 
lioiis and customs, then, especial study must be given, 
not because they involve the solution of interestjnj 
^puzzles, but because their subject-matter lies at the 
very root of the history of the English constitution.' 

In order to understand how the early Englishmen 
governed themselves in their localities, we must be 
able to answer such fundamental questions as these: 
Were the majority of the men freemen or serfs? Wis 
there a nobility? How was the land held? Did tfae 
people live together in villages or were they scattered? 
How were their U)cal assemblies made up? Were there 
varying grades of assemblies, and. if so. how were th«9f 
related? How were their !aws made and how wwe 
they enforced^ Though they might be mullipiliBd 
indefinitely, these inquiries ser\'e to indicate the tmturv 
of the subject-matter and the important lines of in\'esti- 
gation in the early Anglo-Saxon period.^ 

We are now to deal with the institutions of a cuuntiy 

• It will t>ecomc apparciit that England is not alone ooocenitd 
lierc. but that vre arc looking into some o( the basic matters of lbs 
constitutional history of all Germanic peoples. 

* It shuuid be sa.i(l in advani^c that our knowledge of all An(W- 
Saxon local inBtitutionE Is still vcr>- incomplete, and th;it on nuaSf 
important matters scholars are far from being in agreement Thii 
work can attempt nothing more than to reflect the present stuge ol 
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after a great invasion and conquest have taken place. 
An invading people has more or less completely dis- 
placed the former inhabitants. Wc must know at this 
point, at least in a summary fashion, something of the 
condit ion of the people in Britainjust before the con- 
quest. so methin^ jjJLth e conquerors and the manner of 
theJEjasasion, and the more obvious and immediate" 
results of the contact < ; if the two p t-nplf.s^ These three 
lines of consideration will be briefly discussed in the 
order mentioned. 

We cannot here consider at any length the extent 

to which the native Britons had become Romanised 

durii^ the four centuries in which Britain was a Roman 

I province, or how much Roman law and custom sur- 

vi\-ed the withdrawal of the legions.' Britain was 

I the last of Rome's provinces to be gained and the first 

' to be abandoned. Rome's famous capacity for assimi- 

^lation declined rapidly not long after Agricola had 

finished his work; and, moreover, there were reasons 

why no great efforts were made towards a complete 

colonisation nf the island : Britain was the most 

northern of the provinces, and its peculiarly dense 

forests and well-nigh impassable marshes required long- 

^ttntinued and persistent effort before subdual. This 

Hu the very thing that the Romans were not capable 

of at that time, and, as they have left on record their 

' tchotAnllip on these questions. If the problcma themselves cad 
be to auited oa to be clearly uodcratood, much has been accom- 
plished: and enough is now known so that an intelligible story of 
instrttftiMial devclopmcat c<ui be told. 

* These questions faavc been long and hotly debated and the 
contcM b not yci over. There can be no doubt, however, aa to 
which lidc scboiaily opinion la more and more favounojc. The 
irider, Ksd, aa it m*y be exiled, urthixlor view leenaa likely to be 
lutHtuitiated. It la caaentially that givca in the text. 
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abhorrence of the cold and rainy climate, we may fed 
sure that disincltnation was added to inability. Aod 
\ so the Romanisation of Brita in did not go much belog 
the surface. This is not to deny that many strikii^ 
things were accomplished. Many militao* staticais 
were founded, some of which early grew into consider* 
able cities; magnificent roads were built; colonists 
settled in favourable places, established villas oo a 
large scale, and lived in great state ; mines were worked 
as never before; Bath became a fashionable resort, anil 
London a commercial centre. But all this was done 
without touching the mass of the population. A super- 
ficial observer of the time, visiting London and Yori, 
might have come to the conclusion that the same thing 
had happened in Britain that had happened in Gaul 
and Spain. But outside the city walls and the few 
Roman villas was the old wild, tribal, dmidical 
Britain;and the material remains of Rome's occupation 
which one sees in England to-day are out of all pro- 
portion to the effect which that occupation had upon 
the Britons themselves. ^ satisfactory refutation of 
the theory of a continuance of Roman law and custom 
is that, in the later England, thi-rc is almost nothing 
Roman whose origin cannot be traced to some later 
importation.) When, in the early years of the fifth 
centur>', Stilicho recalled the legions from Britain, 
the Roman inhabitants of the island were left unpro- 
tected from the wild native tribes; these Romans of 
necessity followed the legions, and the native Britoni 
were left to work out their own salvation in the troub- 
lous times that followed. Only about a generatim 
intervened between this and the conquest of the crmntry 
by German tribes from the continent. There weft 
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-Saxon_ 
barbarous and disunited Celtic trilies, a small city 
population with some veneering of Roman civilisation, 
and, doubtless, some survival of the characteristic 
Roman agricultural community, the villa. But this 
last could have existed only in very limited portions 
of the island. 

Of the Angles and Saxons in their native land, little 
is knon-n.' There is evidence that, before the con- 
quest of Britain, the Angles had kings and a well- 
defined militao' class, and that this nation played 
the leading part in the undertaking. Probably other 
surrounding peoples besides the Saxons contributed 
to the movement; but only in the case of the Angles 
was there anything in the nature of a national migra- 

»tion.' It is a trite observation, but so important that 
it will bear repetition, that the insular character of^ 
Britain has been one of the most important influencing^ 
factors in the historj* of her people. The fact that the 
Anglo-Saxons had to come over-sea made the Germanic 
inva^on of Britain different from that of any other 
part of the Roman empire. The boats were small and 
the sea tempestuous, and, however purposeful the 
movement may have been upon the part of the fighting 
class, the number of invaders could never have been 
overwhelmingly large at any one time. Families, 

■ See Chadwick, THe Origin 0} tht Engiish NatioH. (or valuublc 
investigations coRcemlng llie original location of the Angles and 
SaJton* And tho primitive civilisation of the Anglrs. 

*Chiidwic1i conjectured that ihc invadem of itouthem Britain 
wen termed Saxons by the natives b«c^usr of one or more rri^ing 
Eamiiics there of S*xon extraction, and that, in K«nera], An]:l<:t und 
Sauums were tnioKlcd in the invaiion, the Anglrs probably con- 
rtitntmf; thr nobdity. Kent, ihn lale i>f Wight, and part o( Hamp- 
«htn were settled by Jutca. — !biJ; ^asiim. 
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cattle, and household goods were probably left Iwhind 
at first. It was only very gradually and after much 
fighting that, precisely after the fashion of the Danes. 
four centuries later, the invaders became colonists and 
brought over what they would [jcrmajienlly neel. 
We may well suppose that the invaders were, for the 
most part, freemen, although the non-noble freemen 
probably did not come in great numbers until the 
fighters had gained a hold upon the soil. There would 
be small use' in bringing slaves when plenty could be 
had from among the conquered Britons, and without 
doubt many w^ives were provided from the same source. 
It is also warrantable to suppose that, whatever minor 
class distinctions may have existed in the fatherland, 
the leaving all the old associations, going a long sea 
voyage in small boats, and settling a new country, 
where land was plenty but had to be fought for, had 
a levelling and democratising efTect. The actual com,- 

ing in^ the Angl o-Saxir'g 1a<;1.^H fv/r a t-^m-itry ^r*A 

"it was two cciituries be fore the cg nrxui-at of the island 
app roached c omplftinn, Th.at. ihf im i ,; m .1 lii-iuin, 
was cxtremcbislow should h*' rarfi^Aly Ti"t/-''i here , for 



it helps account for the TOpditions wliich pn'\-fliliH^ 
in the sueceed ina periods 

Of the JmmedJatR rpsnlhs nf ihq nnnfrant hplwj^n 

Brito ns and Teutons, perh aps th c_nTost striking agjL 
important wa s that t he Britons were cxtcnnir.;i;<v| or 
di^laoed with comparative complctcncssTin : ,ii 

_cast_aj:d.^utbriaist._and th^t as fhf iti\.-ftjii^;f t-xfr-n,-)..^ 
towards the west , larger and larger numbers rem ai ned, 
alive a nd on jhetr , land. ' _T he ground was not om- 

• It nwy be useful hvrv to point out some iin|>ortiutt mctliotls k 
invcstigatingcarlyAnglo-SaxiKi history. The most obvious mctboil 
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t^ with the same desperation by the natives when 
ly bad much territor>' to withdraw to as when they 
ind that territory growing dangerously limited. 
is is not to deny, however, a very sturdy resist- 
:e at all times. On the other hand, the invasion 
nt its force in the east, where the first comers 
tied down and occupied the land. The more re- 
le regions were taken up more gradually by smaller 
ids tliat represented later and more straggling 
ivals from the continent, or, as was often the case, 
iMiies that left the older and more thickly settled 
■tions near the shore. Long contact had also tem- 
ed the race animosity that seems to have been bitter 
5ist. The conquerors were learning that the Britons 
{ht be made very useful, and the latter were coming 
ciioofie a life of greater or less serx'ility in preference 
death. At the conclusion of the conquest, then, 
gland presented by no means a uniform appearance, 

todying uny period is, of courap, to collect all the written records, 
Ik WwJ pnvatc, of th«t period, orgitniec them, study- them 
Icolly. and draw conclusion)) . But. aa has been before stated. 
Atm doc'jmcniK relating to the ^wrwid in queittinn arc «<> scantj- 
onsatitfactifry that could tlicy not be supplemented by 
vthing else vn- could hardly hoi'*' to ranch many trustworthy 
llutiofu. Two other methods of research have produced encaur> 
tg naiilts and seem by no means exhausted. The first i» the 
ly cf the land iiKelf. tlie phy&icat geography and general topo- 
My of BngUn'!. In the matter of the Anglo. Siixon conquest. 
ill baa bem learned by the study of rtverx and mountains, the 
Itian of ancient forests and marahes. It can t>e Ii-amed in this 
I wfaot routes the varkitis bands of invaders inual have laken, 
sc their way was barred, and where the enemy was able lo 
te • particularly iituhbf>m rMifftance. Many obscure paiuagen 
be scanty reconU have thus been supptcniented and c;cplained. 
^«tady also gives valuablr hints of tlte manner o( life after the 
|)tic«t. which is (he vital question. Nothing fades out so slowly 
ttnprcss made upon the appearance of a country by its early 
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inor-dhes, hi 
! dlst of-En 



the cast and tbe 
has to be con- 



and this broad distinction between 
west, not to mention many minor 
stantly taken into account. 

.AJa'piffl'l c"'^ti..mo«it ixL tke akst at England in^the 
e arly j^nglo-Saxon perictd .would c onsist of a group of 
families, most of them c onnected by blood, living 
" together in a quit e compact vil lage. Each of t he houses 
had its separate garden plot. Lying back of the hotises. 



"on all sides of the village, was the arable land, in which 

"each freeman had h is portion. This portion", howcv erl^ 

jid not li e all ir nne niarp hut consisted of amall oblong 

strips scattered alxjut very confusedly in di fferent parts 

"oF^t he ar able fields. This strange scattering of Uw 

individual holdings may possibly have arisen from 

extreme care to have all the holdings equal in value: 

eettlent — -tha way they ifiouped their housea, Liii out their fields. 
xnd ploughrd thrm. Such an improu is in the nature of the cue 
lo h&rd to change that many pans of it wD! outlast by hundzmUol 
years the state of society which produced it. It may be itdded, 
however, that no kind of evidence is more likely to remain aiU|K 
prcciftted, or is more difKcult to handle judiciously when onoe iti 
real worth has liecomc recojcnised. The second method of pe a e aith 
is thatof working backward from a period about which coQ*i4cr&bl« 
is known to the period anterior about which little is known. If we 
get a croas-seciional view of instttutionk during a length of tine 
sufhcicnt to note accurately their directions, correlations, tind Uu 
foroes acting on thcin . it enables as to conclude with f^reat certaiDty 
the roods they have bevn travelling back in the shadowy refion 
behind. Talten by itself, this method of study would obvtoiisly 
carry US but short distances, but when it can be checked and vc-iifM 
by even a very little evidence of a different sort, then its valiw 
becomes great, and the rcsulta are illuminating beyond cxpecta- 
tioo. It is not so much in tlie mass as in the variety of evi<lenc«, 
the being able to bring one kind to bear upon another, that trust- 
worthy conclusions arc attained in the study of hittor>-, Grasn'i 
Uakittg of Enelartd contains good exumplra of the tii^ of xhm» 
methods of study, while MaitUnd's Domriday Book and BtjtmA 
ie a strikingly brilliant success in tlie accond 
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Ihe quality q( the land varying Erotn place lo place, 
it was proposed that each member of the settlement 
should have some of eveo' kind. The parcels of land 
being small were necessarily oblong on account of the 
exigcndes of plotighing, it being economy of time and 
labour to turn the awkward eight-ox teum as seldom 
as poBsiblc. Outside the arable land, lav meadowf , 
pasture, woodland, and waste, in which all the faous^ 
holdets had their prescribed righ^^ . These lands were 
m no way marked off into separate holdings. Owing 
to the fact that many individuals did not have a com- 
plete outfit of the rude agricultural implements of the 
time nor a suftlcicnt number of oxen, it was the custom 
of the villagers to cultivate their land by some s>'stem 
of mutual assistance. Such settlements as these were, 
doubtless, a reproduction on British soil o£ something 
very similar which the Anglo-Saxons had known in 
their ancient home. Some slaves there may have been 
in all of them, furnished from the Britons or as the 
result of strife among the Teutonic peoples themselves; 
but in these eastern settlements, the number must 
always have been small. ' 

In the wwrt.- the prevailing type of settlement was 
quite diflerent and seems to have Iveen determined 
largely by previous Celtic arrangements, into which 
the conquerors fftied themselves, as was so generally 
done by the Germanic conquerors of Gaul. Instead 
of compact villages, there were scattered hajjileif or'^'\.' 
isolated holdings, and the nu mber of^aves^ 'as large.' 

t Fnr *n admirable vigualislng of sucli a village community, ttt 
map ijtiin Put>g«r, Hisltyrischtr SfMiil-Allas, 

■ See Uk charu, illusiruting the Ivfn lypca of settleinent and 
their peti Mten co u> th« present time, in Maitland, Domasday Book 
and B*jon4, between pp. 16 and 1;. 
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The As^es and Saspns seixed upon the charactexistic 
small settlements or sing le fa rms xiLihe_Celts, and, 
without making impdfEant aianges. appropriated 
them, and kept . the f ormer holde rs to labour gs_slave5; 
whereas in the east, the traces of the elder agrarian 
system were quite obliterated in the course of the long 
conflict (after a hundred years, the invasion had ad- 
vanced but a surprisingly little way inland) . and when 
the newcomers settled down to cultivate the land, 
they had no ready-made system to adopt. 

Between these two types of st-ttlement, there was 
doubtless a great number ot ^amtions. Tlierc may 
also have been places where the RQjiian--vilia, thai 
great es tate, owned- by-one^lord and worked-l^ sla\'es 
and coltmi^vras taken possession of by the conqueror, 
nffio now became the lord. and. as far as he was able, 
continued this Roman agrarian unit without idiaage. 
The evidence in favour of any survival of the vflla 
system is not positive; and, as the system could oevet 
have been widespread in Britain, it may be believo? 
that the extent to which it survived the RcgBUo 
evacuation, was continued by the Britons, and finMnf 
adopted by the Anglo-Saxons, must have been vtfy 
slight. 

Not only was there lack of uniformity in thi' first 
Anglo-Saxon settlements in Britain, but in the ywrs 
foUoi^Tng there wasconstant opportunity for innovation. 
Colonies were continually being formed in the newer 
districts, and men were adopting that mode of Hfe 
which seemed to suit l>est the particular time and 
locality; there was little accumulated prjqwrty, thiagi 
were in^no sense stable, and wars, fanune*-. or pesti- 
lenoes easily I>fD^ up existing conditiOT)$-aad gavB 
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|riseJi&-nesE_aries. "Agrarian history becomes more 
catastrophic as we trace it backT\'ards," ' and we must 
[regard early Anglo-Saxon society and institutions as 
[extremely subject to diange. Although, taking the 
[country as a whole, the number of Celts that sun-ived 
was large, yet, owing to their subordinate condition. 
they contributed almost nothing in language or insti* 
tulions to the period that followed. Thus, as very 
little that was Roman survived the period of Roman 
occupation, so very little that was either Roman or 
Celtic survived the centuries of Anglo-Saxon con- 
quest and colonisation. The slaisicss-oLthe mvasioTT 
and the resulting bittern ess of the conflict^ ijceduded 
the adoption by the conquerors of the manners and tsL- 
custofiSorthe conquered, while it_^ve every ^ipor- 
tunit>' for change and innovation Jn_ the co nquero rs' 
ownJjjguiuVQIi s. 

* U*itluid, Domtaiay Book and Bryond. p. 365. 
■ Conttnental history at this time teacbet that audden and over^ 
' whebniag mvuwn often rcmltad ia Itttl* bloodftbcd or dispUc** 
m ent of esixting pupulationi. 
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SECtlON It 

THE IX)CAL GOVEBNMBNT> 

t. The Classes of Men. — Perhaps there is no subject 

in early English history in which one's modern 
notions are so likely to lead him astray as in this 
matter of the classes of men. We have here one 
of the best examples of the general distinction between 
the clear-cut and definable ideas of modem times and 
the vague and fluid Ideas of the past.^ This is espe- 
cially the case in dealing with the difference between 
the freeman and the slave. Slavery and freedom in 
^ modem times are usually so brcadly and clearly sepa- 
* rated that a possibility of confusing them seems ab- 
surd. But in Anglo-Saxon times, conditions were veiy 
difTerent. To be sure, many were slaves Isecause bom 
so, but the class was constantly being recruited in other 
ways: foes taken in battle, men in every way the equals 
of the conquerors, and of Teutonic as well as Celtic 
blood, became slaves; members of a community who 
may have long lived respected by their neighbours 
might, owing to a variety of misfortimes, be obliged 
to bow their heads in the evil time and part more or 

• In Ibis section, the suthor is under oonstant and sprcia] obli* 
gution to the work of Maitland, especially the Domesday Book mud 
Beyond. 

• Sm above, pp. 4, j. 
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less completely with their freedom. It was impossible 
with the loose ways of thinking that then obtained to 
allow the legal status of a man to b» entirely unin- 
fluenced by his personality. " We may well doubt 
whether this principle — ' The slave is a thing, not a. 
person ' — can be fully understood by a grossly barbanius 
age. It implies the idea ot a person, and in the world 
of sense we find not persons, but men."' With this 
caution in mind, the Anglo-Saxon population may be 
divided as follows: at the bottom of society were the 
slaves or serfs, men lacking freedom, but not necessarily 
devoid of all rights; next in order came the non-noble 
freemen, the ceorls; and above them were the nobles, 
the eorls. This last class constituted a blood nobility 
and the term corl bore no official signification, Prom 
the carlitst times are found traces of a nobility by 
service, and. with the devclupmcnt of the kingdoms, 
such a nobility gained in importance.' 

3. The Hundred and Shire and their Courts. — The nkmes 

and sizes of the territorial divisions next larger than 

the township* were very various in early Anglo-Saxon 

times. There were wapentakes m the north, lathes and 

rapes in Kent and Sussex, shires in Cornwall, andhund- 

I reds in many parts of southern and central England, es- 

■ pccially in Wesaex. Generally, the southern divisions 

Mvercmuch smaller than the northern, as would naturally 

t Hntland. Domesday B^k and Btyond, p. ay. 

■ Otadwick, Studies oh Anglo^ason [nstittuiotis, fumiihes Af 
tailed dMctttrioos of the early official daxiws. See the same author's 
rV Oriiiu cf Ih* Engfish Nalicn, pp. i<i(i, jq;, for a theory as to 
why there were no frecdmen ainonji the An(;Ii>-&ixons. 

■ Townahip is p«rtiapa the moBt aocurete and convenient trrm 
\ to apply to the tndividual Kcttleraent or villngt;. The townithip, while 
LusuaUy having aome economic unity, was not a political divtcion. 
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lie the case owing to the greater density of populatioc 
in ihe south. In Wessex, the nanie hundred was quit« 
uniformly used, and there local organisation attained 
some efficiency earlier than elsewhere. A Jj^ition 
sur\'ives which, ascribes to Alfred the di\ision of Eng- 
land into hundre ds. When the Danelaw was gradu- 
aily^won back by Alfred and his descendants, and all 
southern and central England were feeling the unifytr^ 
influence of the strong West-Saxon kings, many things 
were made over new, and it is quite probable that 
a more complete local organisation and the use 
^.of the term hundred spread outward from Wessex 
at that time. Wapettiake, however, still remained 
the nurrw ^sed for the corresponding division in 
the north. The hundred was the simUlest gowni- 
mental division- of- AngftpBaxpn times, and, ser\'ing 
chiefly a judici^ purpose, is often spoken of as the 
judicial unit. ' "^^ 

The origin nf the shire, the territorial division next 

■ The name hundred was poaaibly not indigcnoua to Wcaes 
itselt. anO iiuiy h:ivi> been IxintjwLsl front the coiiltoent. taking the 
place of an curlier nnd vaticd terminology. For fiirthor infontiatioa 
on the primitive English hundred and. espeeially. its rdatioB to 
the continental hundred see Stuhbs. ConHiluliQ»at History of Eaf 
land, { 4S, nad SelHt CHotIcts, pp. &8, fig. The source mat«nat 
following the latter reference could be studied here with inuc& 
profit. See also Chndwick, Studies oh Anglo-Saxott InauMtiot, 
pp. ajQ-j^S. "All Teutonic countries know a unit, which, undtr 
the name of intndert, hisrath. hufuiftd. htttttati, comprises a number 
of villages, and is, at the time when Teutonic history bcgia>. 
the piimaiy judicial miil. The el>inology of the name points int- 
sistiUy to the conclusion that it was also, at one time, a militai? 
unit. But this is not to say that it had not an ulder character, and, 
it may be. an older name. Dr. Mcitiicn has shown stron|f reoaont 
for supposing that it i% a relic of the pre -agricultural stage, in which 
the roember» of a clan fed iheir flocks and pitched their tents on 
a patch of territory which nftnrwardE. as agriculture developnl, 
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QT^ger than the hundred, is much better understood. 
Some shires, as Kent and Sussex, are cotennmous with 
the. ancient- IciugdonibHTC^riag those names. These 
kingdoms, when they passed under West Saxon control, 
gradually became mere local divisions of a united 
England and were classed as shires, a name which, 
contrary to its earlier use, was being applied to large 
instead of small dmsioa^* Other shires, as Dorset 
a nd. Some r set in W e ^x--and Norfolk and SufTolk in 
HftstAn^piargtand for p rimitive ^ jjjaldivis^wfi^ Thus 
^se two classes of shires perpetuate boundaries as 
ancient as the Anglo-Saxon conquest. In the midland 
districts, the shires are much less ancient and of es- 
sentially diflerent origin. When the^d^gcendants of 
Alfred won back these tlistricLs from the Danes, they 
divided them into shires for military and administra- 
tive purposes, and. in doing so, probably took little 
account of ancient boundaries. Jlere the shire and its 
principal town have fretjuently the same name, the 
town often lying near the shire's centre. This probably 
indicates that the towns are older than the shires, the 
iorrocr having been used as fortresses by the West 
Sax(>n kings or perhaps created for that purpose. 
Worcester. Northampton, and Bedford are examples 
Aof this midland group of shires. The northern shires, 
I representtng pieces of the ancient Northumb^l&hd am? 

HIkcwiw divided into vtllat;ca. . . . ihe «;:itratfrdiiiary difTcrciiccs 
in the «nes and contvntB of tho hundreds ee«Tn to show that they 
could hardly hAv« been m onf;in militar>' insiitutiotm, ... A 
police institulion they io. undoubicdiy, become: but this Is later." 
— Jenla. Law and PeHlici in the \UiUiia Af.ei. pp. 164, 165, 

> )4any ancient lixo) names that contain t^it- word shire indicate 
thitt in the cAxlie^t times it wa» amunoiily uxcd for very small 
dtviaioos, but with little regularity or dofinitoncss of meaning. 
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/ Stralhdydc, have, for the most part, originated ance 
! the Norman Conquest. ' In amnuction with both 
hundreds and shires, mention has been made of the 
unifying and organising activities of the West Sajco n 
kings, and it was undoubtedly owing to the work of 
these kings in the ninth and tenth centuries that there 
came to be two quite regular grades of local division 
X. with the name hundred applied to the smaller and 

„ahirc to the-4arger.- — ~~ 

In botiniUTi#Ted and shire, popular assemhlies^were 
rt-gularly convened. That of the hundred, the hundred 
coultra5~!t"w u^iatly called, was concerned with judi- 
cial matters only. From the tenth centur>'. it met 
normally every^ foyr weeks.* It was competent to 
deal with cases" of all sorts, and a case once decided 
hi it coiild not be carried to any higher court. In fact 
there was no such thing as appeah— in (he niodem 
technical sense, in the Anglo-Saxon judicial system. 
The huiidred court, however, might, and often did, 
refuse to entertain a casc'' ur fail to reach a decisicHi 
in one. Such cases might then be taken to the shire 
court, and. tf not decided there, to the king; and oc- 
casionally cases were carried directly from the hundred 

■ See Stubbs, Constitiilional History of England, | 48. 

■ There secnis no doubt thai there were local pofiutar cooru 
in districts including a nutn'Scr of lownshipg long V-fore tlace 
Wju any rcKulnir division of the country into hundreds aM 
shires. The use of a small territorial division for police pni- 
pOMS, perhaps in part it* crcotio'n to that cod, appears I0 bsiv 
been one of the very earliest of Kovernmcntal eHorts among Ge> 
manic peoples. 

' Perhiips because of its importance: but more often because ol 
some malice or disability under which the party to the suit was 
labouring, or the unrighteous exercise of power on the part of 1 
local lord, the case was thua refused. 
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' to the king. ' Taking cases to the king was, however. 

' d iscoura ged- The hundred court was convened by a 
hundred-ma n or hundred 's-ealdor and was presided 
over bii^t CSe^i ^'presenting. very possibly, the king's 

' interesu— Probably most of the free landholder! of" 
the hundred attended either in person or by deputy, 
and this body of freemen exercised the judging function. 

' as far as any true element of judgment entered into 
their procedure. There was nothing in the^ nature of 
a professional body of judges or lavyj'^rs-in England 

I until long after the Norman Conquest. 

\J_Thc ^ire court %vas convened twice a year by the ^^ 

^{s jaepff, a nd he, together with the ealdarman and bishop,'*a'^ 

I Wirt" present at the sessions. The eaJdorman, origioaliy 
having an official character, was, towards the end of 
the tenth century, fast becoming the independent local 
noble with control over vast territories, and his at- 
tendance at shire courts must ha\*e been increasingly 
irregular. Whether he or the sheriff was regarded as 
the presiding or constituting officer of the court, it is 
impossible to tell. The bishop was there to declart: 
the law ofthe church and look after the interests of 
the c]erg>', inasmuch as the court dealt both with 
ecclesiastical cases and ecclesiastical i^ersons. All 
men of importance in the shire seem to have attended 
the shire court as a matter of course; but it is hard 
to make any accurate statement regarding the others 
who attended. It is conjectured that in very early 
tintes this was a thoroughly popular assembly, and. 
in those shiru-'s which pcrpctviated the boundaries of 
early independent tribes or petty kingdoms, may have 
been a lineal descendant of a tribal assembly attended 

> See Stubbs, S*tt£l Charters, pp. 71, jj. 
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by the anned body oE freemen, But it had become a 
burdensome thing to attend the now regularly sum- 
moned and peaceful shire court. Travelling even a 
short distance was a difficult matter in those da>'S. 
and the time consumed by the sessions and the journey 
might seriously interrupt the rural economy. At the 
time we get our first certain knowledge of the mal«*up 
of the court, there was no complete attendance of the 
freemen, and, veo' possibly, the territorialising pro- 
cess, by which, after the Norman Conquest, the burden 
of suit of court became attached to certain holdings 
of land, had begun. ' But, notwithstanding this, it 
may be said of the shire court, as of the hundred court, 

%~ that it was, and always remained, an essentially popular 

' assembly. 

Iji these courts, a body of unwritten customary law 
was being administei"cd by the "people from whom it 
had sprung, and in whose hands itTpfS'ynaa^ii^ a 
natural development. It was, however, a very- primi- 
tive law, dealing largely with criminal niattere, but 
Vfithout making any conscious distinction ^between 
'■^hat was criminal and what was civil. Deeds of 
violence were ver>' common, manslaughter, wounding. 
and cattle-stealing being the most numerous. Tlw 
Anglo-Saxon period strikingly illustrates the transitioB 

fl^ from the primitive state of society, in which men right 
their own wrongs, to the time when something which 

> It was a tencLeno* cliaracteri.ittc of tlie mtildle agat to teni- 
tonalise public duties. To exact such duties of lar^ bodies a( 
tn«n by dealing with them ptTsonally overtaxed the very slight 
executive powers of the time. A piece of land was a stable ihinx. 
always to b« found, and could stand fur a (ixcl airiomit of public 
service tobeenf»nredacaiast it« holder orlioliien, without reference 
to changing numbers or perBonncl. 
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may be roughly called the state steps in between the 
wTong-doer and the wronged and does the righting. 
The individual or the kin still had a good deal to do 
about it, but there were public courts which prescribed 
just how it should be done and themselves took a large 
share in the procedure. ' 

The procedure began with the summoning of the 
defendant to the court. This was done, not by an 
officer, but by the plaintiff himstlf, who had to be very 
careful, however, to do it in the prescribed manner and 
at a certain length of time before the meeting of the 
court. Such summons was often inelTective, and the 
courts had a great deal of trouble in making their 
authorit)' felt, especially in getting criminals before 
them. The imposition of fines, which was the principal 
means of compulsion, would, in many cases, amount 
to little, and. as a last resort, the man who could Iw 
dealt with in 110 other way was outlawed: that is, he 
was put outside the pnjtectiim of the law. so that he 
might be killcd at sight like a ^jlr* *wqgt But^siippos-- 
ing both^artics to the suit to be in court, the next step 
was the taking of the fore-oath by the plaintiff. In 
this, he stated his case according to a set form of words. 
The fore-oath was followed by the equally formal oatli 
in rebuttal by the defendant. But it might happen 
that he could not take it; the oath was a solemn matter, 
and, if guilty, he might hesitate to stand before hh 
assembled neighbours and make the assertion which 
carried with it a damning guilt. On the other hand, 
plaintiff or defendant might trip in repeating their 

• Pot a valuable account of Ihe importani parifiodhiaproctilure. 
tii., S9S-603; aUoMaitUuidinTrftiU'6J>V(i(iiiin£lartdi.. 
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formuUe, and any slip or mistake, at this or any other 
point in the procedure, was fatal to the cause of the 
one making it. Apparently, in some matters of small 
importance, if the defendant took his oath successfully 
the case ended at that point, the judgment being in his 
favour. Ordinarily, after the two oaths mentioned, 
it was for the court to decide which party should make 
proof, and what the proof should be. This was the 
real judgment in the case, and was almost the only 
point at which the assembly, that is, the judging body, 
could make itself felt in any rational way. The pnx>f 
was usually awarded to the defendant, and this action, 
considering the character of the proof oftenesi used. 
was, doubtless, somewhat in his favour; but there might 
be elements in the situation tliat would lead to the op- 
posit:; action. The judgment, then, instead of coming 
Jij^ where we should naturally look for it, came in the 
' ' middle of the procedure and before the proof, which, in 
a very distant way, corresponds to the motlem trial. 
This seems less anomalous when the nature of the 
proofs is imderstood. 

When once set in motion, the proofs took cam of 
themselves, so to speak; they needed no attention oa 
the part of the court except to see that they were 
carried out according to the strict letter of the a^ 
customed form. They were of two classes, oaths anii 
ocdeals. In the first class, were the oaths of Uu 
■ij^ oath-helpers, later called compurgators, and the oattu 
of witnesses in those civil suits in which the ownership 
of property was in question. The oath-helpers took 
their oaths, not because they had any knowledg^f 
the facts ^f the case, but because they were willing to 
imperil their souls to the extent of swearing with tbt 
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oath they were to strengthen. In early ^ 
rs. the oath-help ers we re usually required from the , 
3f's ki ndred, a further illustration df the extreme ^ 
;ionain?T)f tlie !.y!.tgnTr^L a.Eer,~this custom pjissed 
y, and the idea came in thatwiost of the oath-helpers 
lid bdong to the same general class in society as he 
I whom they swore. The value of their united 
IS was measured according to their number and 
C« a thcgn's oath equalling those of six ceorls.^ 
8 the gra\Hty of the crime was reflected in tlie 
iber and quality of the oath-helpers, as a result of 
:h it would, of course, happen that a man of low 
c roust have a much larger number for the same 
le than a man of high rank. The result nf a .siic- 
Ful oath-helpinfT doc-s not seem to ^^a^g. bafiivc-onBid- \ 
~ SO much a proving that the accused was innoct-nt, A 
ough it may have to some extent been that, as J 
stbing in the nature of a vicarit>u& conijwniiation ; 7 
E had been an atonement for tlic crime through the / 
niUing of the^souis oi a certain nunibLT nf men.' 
btless a somewhat more rational way of regardWg 
form of proof existed in later Anglo-Saxon times; 
ed, the changes in the system that have just been 
id indicate that this was so. Proof by the oaths 
ntnesscs became common through the practice^ 
Laving witnesses present when exchanges of prop- 
■ were made.' Such exchanges had oftcncst to do 
I cattle, and the presence of witnesses became 

IpMldng of the early tinw when kinsmen wctc onth-hdpiirs, 
land uys: "Tbe plnimifl. i( he thought lh«t there hud been 
ay. would b&ve the satisfaction ai knowing that some twelve 
li MWlluec were devoted to diviiw vengeance." — P. and M. ti., 

ftt btftanees, see Stubbs, Stlecl Ckarwrs. p]>. 66, j2. 
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increasingLy unperati\'e during the Anglo-Saxon pericd. 
Royal decrees upon this matter were frequent and 
urgent, showing, i( other evidence were not abundanl, 
how great a problem cattle-stealing wiis in these 
primitive communities. If a man's owTiership of cer- 
tain cattle was called in question and he was not 
able to bring forward any witness of his purchase, it 
was practically an acknowledgment of theft. Probably 
a man would also be allowed to show by oaths of neigh- 
bours that cattle had been raised by him ; but disputes 
about such cattle would seldom arise. At first sight, 
these practices seem very much like our modern 
witness system, but there is an important differ- 
ence. These ancient witnesses were not put on 
oath to answer in court any questions that might 
be put to them in order to bring out the whole 
truth about the matter under litigation. They knenb 
beforehand the one set formula to which they wouW 
have to swear. There was no elasticity, no eqmty^ 
it was simply a question as "to whether they oouI3 
take the one oath which was to be the defendant's 
proof. ■. v—- -^ 

The second kind of proof, the-joidepl, might, if tj]e 
court so judged, be resorted to aftti^the forc-oalh ami 
oath in rebuttal, or it might follow a more or less un- 
successful oath-helping. In the criminid cases other 
than cattle-stealing, there was no attempt to use 
witnesses, compurgat i on and ordeal being the only 
proofs. The ordeal was a deliberate appeal to super- 
natural power and knowledge by men who felt theai- 
Selves powerless to penetrate the mysteries presented 
by crime. The orJeals of hot and cold water and hot 
iron were common. The wager of battle, which was. 
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faking, an ordeal, was not used by th* 

riglo-Saxons. ' 
In a procedure dealing largely with crimmal matters, 
we naturally look for punishments as likely to follow 
the proofs; but there was very little punishment of 
the sort that might be expected. There were no 
pnsons. and executions,,ja^re rare. Kcad^—sxexx^ 
jighted by aOine^^id the system of fines 



had become so minutely elaborated and definit^-ly 
fixed .by custom that, in imposing the pir the court 
exe rcised Uttle, if any, discretionary powe r. If a man 
was slam, the slayer had to pay a fine, called the ^^^ 
ttiCT", to the dead man's kin, the amount of the uvr being ^f"^^ 
determined by the victim's rank in society. A fine 
krhich was a compensation for any other wrong waSj^ 
paid to the injured party, and was called the botr^ 
Probably, in its broadest sense, the 60/ included the 
vxr, the fundamental idea toeing that it was a private 
compensation proportioned to tlie injury done. The 
bot was not a penalty. But in the case of most crimes, 
a fine, caUed wiU; wan aJno paJdJo the ^ate. this- fine -^ 
beisg^ofa penal character. In the^re cDurt,-pQprt-«f 
this latter went to the eafdomian, parf to.the king, 
and-peihaps aomcthint^lso to the. shi-riiT. Under the 
later and stronger Jdng^Tas the sphere of the royal 
peace extended, the magnitude and number of the 
Rnes going directly to the king were growing rapidly, 
and there was perhaps approaching, however distantly, jWr 
ttie idea that a crime is on offence against the state. 

' For a full discussion or th* primitive mpthoils of trial etv H. C. 
L*«; SmptrsiiiioH ami Fore*: rttayi on tk^ wag^ of law. tht vMigfr 
ff batlU, Otfttrd^, arid the Urrture. 
As to why tlie wager ol battle Wiifi lackiii^ in .'Vnglo-Siaxon law 
P. andM. i.. 5«, $1. 
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The system of fines was a mitigation of an oWei. 
barbarous system, in which private vengeance and 
various forms of capital punishment and mutilation 
vrete practised. Some of these barbarous custons 
sunived still, especially in dealing with slaves; and 
some crimes, often those against the king, no one 
-\> could make good by a fine. Such were known as 
^ liotless. 

Tlte~iast step in the proceedings in most cases was 
the collection of the bot by the \-ictorious party. Tliis, 
like the initiation of the case, was not attended to by an 
officer, but by the individual concerned. Here again, 
however, the act had to be done at a certain time and 
in a certain way, which had become rig idly ^fi x&d by 
v^atom. Public authority backed up the individual if 
he fnrt resistance in his lawful undertaking, even tie 
king sometimes riding forth with his followers to aid in 
coercing some notoriously contumacious wrong-doer. 
But, on the other hand, if the man cf Jlecting the fine 
departed in the slightest degree from the prescribed 
programme, he lost all the benefits of his successful 
suit. /JpVhile it may be said that these Anglo-Saxons 
enjoyed the freedom of living under a law which tixy 
themselves had made, and not one t!iat had been 
imposed upon them by any despotically inclined central 
power, yet the rigid formalism, which they had de- 
. veloped, was in itself a RTie^'""^ tyrann y nn d v er\' often 
\J/ defeated the ends of real justiLC. Although this law 
was made by the people, the people were very ready 
to accept something better, when, after the Norman 
Conquest, the king opened his own court to them.,/^ 

In concluding the account of the hundred and shire 
and their organisation, something further should be 
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shire's two ;most i>rominciit officials, the 
and the sheriff. The ealdorman was 
/an appointee of the king; he had a dis-'V' 
actly officL-il character, and might be placed over a 
ngle shire or several shires, the latter being usually 
le case. He was the shire's chief man, commanding 
B jjuhtary force and having the position in its court 
lrcady"~Tte5cnbed. But when caldormcn are first 
Bard of. they were making successful attempts t^J^ 
nder their positions hcreditar>', and were identifying 
emselves with the interests of their localities rather 
lan with those of the king. In the late Anglo-Saxon 
Biiod, they were becoming a great landed-nobility,^ 
Id in the eleventh century-, now known ai^^arls, ' the] '^C 
Bctically destroyed the coxmtry's unity and prepar&i 
e way for the Norroan Conquest. 

At the tinw when the ealdormcn were ceasing to at- ^^ _ 
nd efficiently to the king's local concerns, the humbler, >r^ 
[t more truly official, sheriffs were being more and 
w»gWMWB tlytrsed fof-ibis^rpo«e-.- We'hear of "divers 
id& of reeves from very ca.fiy times, among them, 
1^'g TOov^x, w^^Q < f.em mainly to ha ve had cha rge of 
f king's landed interests; but the use of shire-reeves, 
t is, shSrtSs, by the king was not at all general 
tury. The sheriff was appointc<l 
the king, and had vi.t>- limited grants of land. Al- 
lugh there apixrared in the office of sherJfT the same 
official tendencies that affected the ealdorman, yet, 
ng the Anglo-Saxon period, these tendencies did not 



Owing to Danish influence, the word carl (from Iho Danish 
was substituted (or taU<m*utn It flhuuld not be cnnfuxerl 
the earlier Angto-Sascon tori, which wns the general word for 
! man nf noble birth. 
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have ao of^nftunity to devdop Car, and the sberif 
remained, m a quit« real sense, a 0Dval_ofBdal. The 
nieasurabty suooessfol maintenance of such officials 
was the first effecti%'e reac^iing out by the central 
Sovenunent to tondi aski influenoc the local govcra- 
ment. It was a hint, in An^o-Saxon times, of ihe 
loog process that made the constitution after the Nor- 
man Conquest. Ordinarily there was one sheriff fo r 
"iri* gfai^f^m. pnfi^ynpri thffi shim court, accounted for 

the )OD^&^isa^ of the fines in the shire and hundred 

^^y. courts, asseniMed-tfae gjfljtia at3Se"3aDg's command. 

^|C *ad had the general oversight of the king's property in 

his shin:. He ^"as a substantial link between thccentie 

and the localities. 

In estimating the extent to wluch the king was able 
to make himself felt locally in the later Anglo-Saxuu 
^_^ period, mention must be made of the king's fwf^ . 
Persons or things that were in any special w^TSOfSSS^ 
with the king were likely to be considered as. faffing 
^^, within the king's peacgr It was a serious matter to 
Y break the king's peace; deeds of violence against the 
I king's officers or servants or committed in the king's 
' house or on the king's highway were subject to a severer 
penalty than those against ordinary- persons or in 
ordinar>' places. Thus there were two kinds of peace 
^ iothe country: the kkig'spcace, which was very limited 
'^^in its scope, and t^ general peace of the local courts.' 
But taking into full account all the efforts of the Anglo- 
Saxon kings, through the sheriffs or other^^isc, to ex- 
tend their authority in the localities, still the lack of 

» It b probubl© that this second form o{ peace was ncvci Uiui 
oonacioiuly tuken kccoudi of »l ihc tune, whereas the Iciog't peace 
IV nwiUcr ot (nquent nuntwn. 
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-ordination between the central and local govern- 
ments remained ver>' great, and the lucal government, 
such as it was. would probably have gone on without 
serious difficulty if the ki ng had cease d to be. As the 
kings grew strong and the countr>* TnoreTmited under 
the West Saxon dynasty, there was a broadening o£^ 
the scope of the king's peace; it took in more territory' 
and covered more persons. But even at the Norman 
Conquest, it had not progressed far. and it was left to 
the Norman and Angevin kings to hasten to its con- 
clusion a process that had only begun. 
'^ 3i. O'^in *"<• Early History of Boroughs. — In England, 
urban community, llit* municipalily, bears the name 
Migh, the term ^tyjjeing applied to those boroughs \ 
whith have, or have bad^a cathedral church. The be- ' 
ginning of boroughs was the beginniiigof a special form 
■of government for the inhabitants of places so called, by 
which they were placed in an exceptional jiosition, and 
vere more or less cut off from the ordinary local organ- 
isation. Gcaiarag M i olaU y aad_e£Qnomically they were 
lit tle alien units sptinging upin the hujiSrcdsianffsKires. 
Thus there can be no cwnplete taiowled^e ^f An^o^ 
Saxon local g o vernment without taking thero _into 
accoun t^ and, as they were to be an essential f^to r 
in the making o f ihe later Engjiah constitutim, thei r 
primitive and funda mqital characteri stics are of iro - 
portance. Cfeic is at once confronted by the questtcm 
o? origins. What was the thing which rendered a place 
wban and the lack ot which left it simply a village 
or township? At first.Tie is inclined to think of popu- 
ition as being the essential thing : when a community 
icbes a certain siae. it should be (K-cIarc<l ji borough 

But 
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such a conscious, mechanical process could only take 
place after a considerable number of boroughs cxiste^J 
and people had clearly in mind what was meant by me. 
What was the^gin ol these first boroughs? 

During the Roman period, there were cities in Brii- 
ain, as elsewhere in the Roman empire ; and these Brit- 
iflh cities suffered the same devastations from the 
incoming barbarians as the other cities of the empire 
north of the Alps. Much of a material character sur- 
vived and. in several places, there was undoubtedly a 
continuous population ; but it is improlxible that any 
of the governmental institutions" Trf the Roman cities 
in Britain were in existence after the century and a 
half of Anglo-Saxon invasion and conquest. Xhys 
the municipal institutions oL laler__times _had. their 
origin in the Anglo-Saxon period. 

WheJI the first English "bonroghs emci^c froin the 
darkness of the past, the things that distinguish them 
from the ordinary towiiships are few and simple. But 
it is evident that a differentiation had begim: certain 
communities had started to travel a different road from 
that of the majority ; and, although the divergrencc was 
at first small, wc know that many of these humble 
boroughs at length became true mimicipalities, and. 
on the way, set the example to many other communities 
that sought to adopt their forms of government and 
attain their privileges. But the difficulty is to account 
for the first distinguishing traits of the borough 
Probably these did not spring from the same causes 
in all cases, and, at present, it is not possible to dis- 
tinguish between and adequately explain these causes. 
But the origin of an important group of midland bor- 
oughs is known with some certainty. 
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Whim. Edward tlie Eldei" and his descendants were 
winning back -the-lerritoo' that Alfred had ceded to 
the Danes, they established mari>;^9rtresaeaJir-Qrder 
that t heir hold upo n Jhg co.uiilr5' might be secure,' 
riTdoing this, they might choose an uninhabited spot, 
or they might fortify a village or build a fortress near \ 
one. Such fortresses were known a» hurhs, of which 
vitgH is a lat er form . The fmrhs were, in a special 
sc, thelnr^s; they were often thought of as his 
places of residence and his peace reigned in them. 
Every Englishman's house was his castle, and it was 
considered a very grievous offence against him to break 
the peace i\ithin it ; but to make a breach of the peace 
in the king's burh, to make burhbryce. was far more 
senSlDS: — 9o a Specially~§tringent peace, enforced by 
specially severe penalties, reigned there. Fighters 
must l)e present in these hurhs, and the buiden of main- 
taining them fell upon the great men of the respective 
shires. Where rural communities had, Tlswas often 
t h e c as gr become fortified places, we see beginning 
a strange mixture of population. A well-protected 
place and one where a special peace reigned was always 
attractive to those whosQ_calling_ requi red aecuri^v : 
artisans and traders were attracted, and. if the tntrk 
were favourably situated, a market might come to be 
regularly held m it^ ThWa new and different element 
oTlpopuIation was added. Ofteu ,thc shire court was 
held in what we may now ventupe-to call the borough, 
andLE^S^HtiiBportance. But the boroughs more 
and more neede*i-«o«rta oT tbeir_pwn, and six-m to "have 
had^t hem quite generally by the late Icfith century. 
Suchcourts were co-ordiSSteTritlr the hundred courts 

• Sn abo^'e, pp. i8, fq. 
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and so took the boroughs out of the himdredal juris- 
ijiction. Thus the differeiitiatiun was well started, 
l^ and yet there was no borough government apart from 
)jv the court, which was, no doubt, conducted much as was 
the hundred court. Aiid there was no greater unity, 
nothing looking more towards modern municipal cor- 
porateness, than in any of the rural villages. All the 
elemL-nts that had gone to form this primitive Ix)rough, 
the old arable fields of the original settlers, with the 
pasture and waste surrounding, and the rural traditions 
and customs which these implied, the houses owned 
by the great men of the shire, the descendants per- 
haps of those who maintained the early garrison, 
the people who looked to these men as their lords, and, 
finally, the later iitdustrial element, that waa tending 
to assimilate the rest — all these remained clearly dis- 
cernible, and many traces of them lingered for a 
remarkably long while. But _ what these^ joidland 
boroughs had attained was a-distinctive name, a court 
that enforced a stringent peace, a position of import- 
ance in the shire, a somewhat shifting and varied popu- 
lation, and a bf^:inning of industrial and coftmorcial 
activity. By no means all the fortresses built to bold 
the midlands in subjection were nuclei of boroughs, 
but many of them went through substantially the evo> 
lution that has been described. 

After the conception of a borough, such as we have 
been examining, was in existence, there was alwa}*? 
the possibility of its being more or less consciousljr 
adopted by centres of population where no king's burk 
had been. But it certainly cannot be affirmed that 
all the boroughs of later times either began as king's 
burhs or received their distinguishing governmental 
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f orrns from places that had so started^ The fortified re^- 
dences of ^eat-i">bles, 't^onasteries, seapettg, or any y^tf 
places favourably situated for the establishment of mar- ^^ 
kets were centres about which a considerable population 
niighr'gathcr; ^ar to meet the judicial needs of such 
centres, especially where much trading was carried 
on, it seems probable that special courts might arise 
and the institutional distinction from the ordinary 
townships be thusestablished. Populations which gath- _ 

ered about the residences of lay or ecclesiastical lords .i<^H 
were drawn by the industrial needs of such establish- ^^ 
ments. Such needs were very varied. The labourers 
and craftsmen who met them came often from the 
sen'ile or semi-scr%'ilc classes, and the rude towns which 
they constituted were regarded as belonging to the 
lords. Such industrial groups might, of course, form 
upon the king's extensive domains, and, if they de- 
veloped or acquired the borough qualities, add to the 
number of boroughs that he already possessed. It is' 
not certain, however, that the midland fortress, bor- 
oughs were the -first places to diflenmtiate from the 
rural communities, although they seem to have fur- 
nished a name that, by some means, l>ecamc identified 
with such differentiation. At any~point in the later 
Anglo-Saxon period, there can be found a group of 
boruughs distinctly recognised as such, the old boroughs. 
These may have originated in any of the ways above 
mentioned. There can also be found conrununities in 
all stages of progress towards becoming lioroughs, and, 
in the case of some of them, it is impossible to conclude 
whether they may be properly considered boroughs. 
This was still the situation at the Norman Conquest. 
By that time, forces which had been increasing the 
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free socage, which latter was to 
tenure of the non-noble freeinieB-* 
described as a sort of t^ii soca 
purely at a money rent arose at suJ 
an interesting but obscure matter. 
originally a commutation of aime] 
uncertain service." Uncertain servij 
teristic of unfree tenure, and whe 
muted into burgage tenure by the loi 
industrial group, it went far towar 
that group from an ordinary mant 
towards attaining the organisation i 
the more ancient boroughs. J 

As the boroughs grew in wealth 1 
and trade, it became possible for the: 
a greater income from them ; and, as tl 
were far the most numerous, the kit 
The imposition of various tolls was 
companiment of a flourishing market 
domains. As the business of the bo 
creased, the fines received by the kir 
Eiom the shire courts, ii 
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^ether. were known as the firma burgi, and formed 
iart of the /erw of the shire for which the sheriff was 
eld responsible. The boroughs were not slow to 
bcognise that they differed from the other com- 
kunilies. that thej- had special needs, and that, as 
population and wealth increased, so did their power 
b obt^n privileges from their lords. To gain the right 
D pay the sheriff the firma bttrgi in the form of a fixed, 
junp sum, instead of running the chance of its constant 
Icrease and suffering the petty annoyance of having 
i dealt with in detail, was the first substantial step 
0"wards independence taken by the boroughs. To be 
ble to deal with the sheriff solely at the gate became a 
apreme ambition. But the story of the borough's 
^rife for independence follows, rather than precedes. 
he Conquest. The significant facts to note here 
re that the l>£irouglii( had come to couUun- an im- 
K)rtant, middle-class population; that they had a: 
onn of government peculiarly their "own, a n in- 
icasing t-sprit de corps, and aknowledge'^f their own 
bccial nc<."ds. 

r 4? Anglo-Saxon Feudalism. — With the consideration 
I the boroughs, then; has been completed a brief sur- 
tey of the Anglo-Saxon local government as it existed 
|i the earliest times of which we have any important 
Biowledge. But even while the boroughs were coming 
ilo existence, and, in its beginnings, probably an- 
bdating them, a profound change was taking place in 
Lnglo-Saxon society and local government. It has 
shown that, in their conquest and occupation of 
country, the Anglo-Saxons produced two general 
■s of settlement: in the east, the free villages; 
the west, the scattered hamlets possessed by the 
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conquerors and worked by the enslaved natives. > By 
the end of the Anglo-Saxon period, some improve- 
ment in the condition of the slaves had taken place, but 
many freemen had lost their iulLrights in the land and 
were lapsing Into a condition of more or less dependence 
■upon great landhalders. In the east, certainly, 'the 
laini liad giiUcii ifTto the hands of fewer men, and 
manors were taking the place of the old free townships. 
By a inanor, is meant an economic unit of population 
in which one man, the lord, owned the land, and the 
other men held portions of it under him by various 
services and in varying degrees of dependence. The 
lord also held a court which the men of the manor were 
bound to attend and in which they were tried. 

Divers economic and semi-govemmental forces shared 
in the ch;inge which brought forth manors, forces 
which, at the start, are hard to distinguish, and which 
tended constantly to coalesce. In many parts of west- 
em Europe, as well as in England, populations that 
had been wandering tribes were becoming station- 
ary, denser, more civilised. Ag a "j Sidt. a more cfii- 
cicnt government was needed; but it would have 
required a long time to evolve a pennancnt central 
power that could furnish this. In the meantime, it 
must be supplied by some power that could be created 
or developed more quickly, that is, a local power. It 
occurs to one Ifiat there was already ur England a 
system of local government, and that it needed only a 
fuller development of this to meet the new demands. 
However natural this may seem, it was not what took 
place, and a little reflection will show that no short 
process could have rendered assemblies, constituted 

t Seeabot.'e, pp.. 13-14. 
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as those of the hundred and shire were, cfikient. A 
rapid change was required, and it mcBnt that the 
land and the power were to pass from the hands of the 
many into the hands of the few. This was substan- 
tially what has happened, under analogous circum- 
sta^des, in many parts of the world and at many 
different limes. In a broad sense of the tcnn. it was a 
feudal process ; it was the acquisition of economic ad- 
vantage and some degree of political power by private 
individuals. Its results in England may be termed 
Anglo-Saxon feudalism. But the process was far from 
complete at the end of the Anglo-Saxon period. The 
forces cauung it were neither so great nor so sudden 
as they have, at times, been elsewhere, and the older 
local organisation was not without strength and tenac- 
ity. Hence local conditions in England, upon the eve 
of the Norman Conquest, are very hard to understand. 
There was neither the old organisation and classifica- 
tion of men nor the new; society and institutions 
were in a fixiid condition, and although one can see 
quite dearly from what and to what they were tend- 
ing, he must be content with very general ideas as to 
just what they were. 

It is necessary to examine some of the specific pro-, 
cesses that effected or constituted this change. Com- 
m^ndaiion was the act by which one man entered into 
such a relation with another that the latter became his 
3ordj . It was a personal relation and for mutual bene- 
fit. The lord rendered protection and guaranty, and 
was often called the defensor or tutor of h is man. In 
return, he received the value of an armed retainer 
or soroe other more or less clearly defined service. The 
object of the man in getting a lord was to gain, by 
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this private transaction, greater security in troublous 
times than was afforded by the crude local government,* 
or it was to obtain some economic advantage through 
connection with a great landholder. Probably in most 
cases tlie man acted witli a mixed motive. Simple as 
this relation of lord and man seems, it was capable 
of great variation: to become the men of some lords, 
under some circumstances, meant an actual rise in 
status; there was something honourable, almost enno- 
bling, about the act; on the other hand, commendation 
often lowered the man's status, and, if it did not mtan 
an immediate loss of freedom, it looked in that direcljon. 
There was no technical exactness, and the relation of 
lord and man might imply almost an>'thiag. But one 
generalisation can be made at this point: the class of 
non-noble freemen was becoming less homogeneous. 
It was splitting. The change was that sharper division 
into classes likely to result from a more settled life 
and a denser population. No one was at first con- 
cerned with furthering it; it took place naturally, for 
it solved a problem of the times. 

One cannot fully understand any medieval relation 
between lord and man until he knows to wliat extent 
the tenure of land was involved, for a man's 1^ 
status was closely related t^o the character of his tenure 
and-was-o£t£u affected by it. In Anglo-Saxon com- 
mendation, land was sometimes involved ajid some- 
times not. ftfhe man might bring land to the lord and. 
in some sort, hold it under him. being able to withdraw 
the land at any time and "go with it" to another lord, 
and, in some cases, he might have 'no such power. 

a Also the land might come from the lord and be granted 
to the roan, in which instance the latter's liberty io 
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disposing of it was probably less. There was no regular 

scheme, as in the continental feudal system, by which, 
as between lord and vas&al, the ownership of the land 
alwTa>"s lay with the lord, and everybody must hold his 
land of some one. In the Anglo-Saxon relation, the 
ownership of the land, as far as there was any concep- 
tion of ownership, might lie with the man; men held 
\imi:'uTui€r their lords, that is, under their protection 
and guaranty, rather than of them. And yet. in the 
frequent lessening of the man's freedom to "go with 
the land" where he chose, we may see the lord gaining 
some right in the land, although just what it was may 
be too vague to express. 

After commendation had become well established, 
the kings took account of it for a purpose of their own, 
and this resulted in some extension of the practice and 
added sometJtEng to its character. As has been shown, 
° gffflt «'in^^«-"s'i in the Anglo-Saxon local co urts was J 
their ina bility to make their authority felt ; nten WereJ 
nnt. pAsilv fn^^fB f f rmiit gr hf lit to the coiirt's ^eg iees. */ 
It wasjcl ^cJice proSlg m. In very early times/when 
the solidarity oi the'^in was great, it was natural to 
look to the kin to hold its members answerable. Later, 
such polfce responsibility was in part territorialised. and 
the hundred was made a kind of police unit and was 
required to bring to justice those who had committed 
crime within its bounds. But this solution was in- 
adequate; the state still fotmd it hard to deal with the 
criminal who had little or no property. The later and 
greater kings, who were striving to keep the country in 
order and who saw that greater efficiency in the local 
courts would increase their own revenue, found in the 

• See above, p. aj. 
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new groupiiigjaijrien^ under lords a jv;a^ to meet the 
Aiili E^'^ difficulty. Let the lords, men of suGstance and 
^^ responsibility, be held liable for their men, and let all 
men have lords. Let there be no more lordless and 
irresponsible men wandering about the countr>', whom 
it was no one's business to bring to justice and from 
whom it was impiossi ble to co llect fines. Such was-the 
^b,5tanec orTnany decrees ^Tfhe later Anfilo-Saxon 
JOa gs. But the police function is a public one, a thing 
properly belonging to the state and to be enforced by 
the state's officers. The state was here using the power 
and position of private individuals at a point where its 
own means of meeting a governmental problem broke 
down. Such a shifting of a pro[>crly public burden to 
private shoulders is, in the broad sense of the word, a 
feudal process, ' and thus commendation came to have 
a significance tliat it did not have in its more purely 
economic stage. The relation created by commenda- 
tion gave to the lord no judicial authority over his men. 
But placing this poUcc. duty -upQii^ the lords, albeit in 
connection with_pubhc cmirts, m^y^eenTl'he first step 
in gaining such authority. As a matter of fact, how- 
ever, private courts sprang from another source; but 
commendation and what went with it brought forth 
conditions very favourable to their groi^th. 

^PnVqif. jiipff(iir'f;/w<, the power of a lord to hold a 

.court for bis men and enjoy its profits, had its 

origin in grants W hookland. In their earliest form, 

! these were grants made by the king to some church, 
^ that is, to some bishop or abbot, of certain rights and 
}>rivileges_oveT a piece of land and the people on the 

■ For a fuller sUtement of the meaning of the term feudal, sc« 
below, pp. 74-76. 
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nd. The grants were evidenced by a wTitten docu- 
incnt. knovm as the land-book, and their permanence 
was further ensured by the anathema of the church. 
^olkiiUid was land that remained under the folklaw, .^ - 
ttiat is, the unwritten, customary law — land over which t^ 
Sio right, based upon a written charter or book, had 
passed.! The question, whether the king, in making 
his grants of booklatid, bestowed the ownership of the 
land upon the church, is a diflicult one. Did he give 
ihe land to the church and thus rob of their ownership 

rthe people living on it ? 
A satisfactory answer cannot be given because, 
the middle ages, there was no sharp distinction 
twcen private ownership and the public authority 
hich the state has over all its territory. The Latin 
rd dominium, then in common use. generally implied 
imething of both. It seems probable, however, that, 
the early grants of bookhnd, the king did not give 
iftway the land, the ownership of which, as far as owner- 
ip was conceived of, remained where it was already; 
ut h e d i d give away rights which, according to modem 
ought, no state could part with without destroying 
tself, that is. di stinctly pu blic rights . Yet the king 
jDuld not carry this beyond a certain point, for, while 
le remained king, he was king over every foot of soil 
D his country, and, as such, there was something 
rhich he could not give away. 

Two questions may now be asked, the answers to 
phich should show the part played by bookland in 

Sm Vtaogntdoff, Falkland, English Historical Review, viii., 
oi?. Before Vinocnuloff's work, it tm<l been the accepted view 
f hiAohuu that folMbuut was public land, tho land owned by the 
idk M « wbole. 
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the changing Anglo-Saxon society. Did the grants 
establish any abiding relation between grantor and 
grantee, and, if so, of what kind? What were the 
specific things which the king gave away? In answer 
Jo the first question, it may be said that there was more 
_^/of the out and out gift and less of the loan or conditional 
"^grant in these cases than one, having in mind the 
relations between the king and his great men at a Iqter 
time, might suppose. Usually there was some pre\ious 
obligation on the part of the king or the expectation of 
future service from the grantee. But there may have 
been cases where there was no relation between grantor 
and grantee either before or after the transaction, 
cases in which the king simply yielded to importuni^ 
or was trying to bring better order into some locality 
by placing more power in the hands of one man. 

As to the second question, at least two specific things 
can be named that the grantee might receive. One 
was the right, when his men were fiuidin the courts, to 
take_that portion of the fine, the wile, that -h ad b^ fom 
gone to £fie~kingr- TW-otheiLjk^ the duty, in cases 
whene^a whole hundred had been granted, of acting as 
presiding officer in the hundred court. WTien, as was 
more often the case, only part of a hundred was granted 
there was no such immediate placing of bookland headers 
at the head of courts; but the taking of the fines that 
■> were imposed in the hundred court seems to have been 
a long step towards it. Soon many holders of booklcmi 
were presiding over courts in the parts of hundreds 
that had fallen to them, the old hundred court often 
sun'ivtng, in a reduced condition, for those men in 
the hundred who were still on folkland. The point 
reached by this process at the end of the Anglo-Saxon 
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nod varied greatly fn)m hundred to hundred. There 
:re probably many hundreds that remained practi- 
lly untouched by it. It will be readily seen how 
vourable was the state of society produced by com- 
jndation to the creation of courts presided over by 
^at landholders. These courts must be regarded as 
ivate courtsj but the people of the time did not so 
ink of them. Private courts were new, and they 
jst wait some time before contrasting ideas of 
blic and private jurisdiction could arise. It was 
iiMtitutionall y unconscious age . Moreover men 
re then mamly' interested in the financinl side nf 
■isdiction. They were not asking whdsc (.'.niits 
sse~^Tei'Oi buf who were to get the fines levied in . 
im. They did not think that the king had ^ven ) 
y one a court, which was thus changed from a public ' 

a private court, but that he had given some one ^ 

! right to receive fines in a certain district. ) 

It has been said that the grants of booktaiSt' were 

first made only to churches. Had they remained 

kis limited, they could not have caused changes of 

eat importance. But their extension was inevitable, 

t there wore nearly as many motives for making 

ich grants to lay nobles as to bishops or abbots. A 

R- class of nobles began to make its appearance from 

e time of Alfred, the class of -ffiegns. The word;^*C 

ginally meant household ofliccr (Latin, mittist^), 

i probably was applied first to officers of the king's 

Bsehold. It rapidly assumed a broader meaning, 

wever, and stood for a class in society about the 

k of the later coun try gentlemen. Whatever its ori- 
tiiia dass Anally coii!>rituted a nobility of wealth; 
throve to Ihegnright" when he had acquire3 
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a certain amount of land. The rank waa he ijtablei 
^however. To thegns, who seem for the most part to 

ive been warriors, the kings made many grants <A 
Oakland. Later, churches made them subgrants of 
the same character out of grants originally received 
from the king, and the thegns soon subgranted to other 
thegns or even to churches. / This process went on 
rapidly from the kite tenth centur>', and was uniting 
with the other economic and political conditions, which 
have been notod, to produce a change in society, feudal 
in character. /But Anglo-Saxon feudalism did notha\'e 
a chance to work itself out. Before it was at all com- 
plete, the Norman Conquest came and brought in new 
forces and ideas that immediately dominated, 

A sketch has teen given of the classes in society before 
this feudalising process made itself felt * ; it is ncccssao' 
here to inquire what they were after it had been at work 
for some time and as we take our last look at An^o- 
Saxon local conditions. At the bottom, were the 
slaves or serfs, as before; and here there had probably 
been less change than elsewhere. But some change 
there had been, and it was all in favour of the serf. 
In England, as on the continent, Christianity had 
been doing something to better the serf's condition 
by persistently regarding him as a human being, and 
wherever opportunity offered, by attempting to in- 
crease his rights. As early as the seventh centurj*. 
the chvrch was insisting, albeit with little success, 
upon the serf's right to the personal property which 
he had himself acquired. What has already been 
said about the difficulty the medieval mind found in 
forming clear-cut ideas of slavery of course apphcs 

) Sec above, pp. 16, 17. 
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as at the earlier time. * But despite this, there 
irobably a clearer line of demarcation between the 
ly free and iinfree tiian anj-where else in society. 
>ove the serfs, are found the names of classes and 
.asses, the status and relations of which are very 

to understand. All within these classes tecbni- 

freemen, their actual freedom varied infinitely; 
this is much the same as to say that there was 
niformitj' in the conditions upon whicJ^ they held 
cultivated land. It was the size and character of 
holdings that, more than anything clse.deterrnincd 

status. We come first to the small cla.s.s of boors, 
boor received land, cattle, and tools from his lord, 
to his lord these reverted on his death. He paid 
be use of the land in fixed amounts of labour and 
e products of the spil. Above the hoors, was the 
broad class oLMiletnH: Tliis wort] had different 
lings at this tinse.' In the use just made of it, 
rproached in inclusiveness the old EngHsh word 

and covered ever>'thtng between the bo&rs and the 
wn. In the villein class, there were three sub- 
es: the villeins {the term used here in a narrower 
i), the borderers, and the cotars. But these 
s were vague and the names of the subclasses 
d much from place to place. The holdings of 
dass varied greatly in size, the normal holding of 
m of the first subclass being about thirty acres, 
i the coUtrs probably had little or no land. The 
ns (in the broader sense) paid for the use of their 
M ftbow, p. i(. 

OUin b from the Latin vittanits. ajgnity'aig one who tivcd in 
So. In England, this vsa, of counc, simply it borrowing o( 
ntineaUil tenQ. and does not imply « continuance of th« 
avillafystcm. 
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land m laboiir and in kind, often in money also. The 
land passed from father to son. and the holder could 
not be evicted while all the regular services were per- 
formed; but he probably had little freedom to di^se 
of any of his land. As to whether he had the right to 
quit the soil, it is hard to make a positive statement, 
for he probably seldom made the attempt. This whole 
class shows clearly the effects of the feudalising move- 
ments. While legally Enec, and distinguished quite 
clearly from the serfs, these villeins,~owmg to the hold 
the lords had gotten upon their l:md_aiid-.aen:ices. and 
the jurisdiction which, in many cases, the lords had over 
them, were practically quite unfree. Above the villeins, 
was a class of men described by a great variety of terms, 
of which, prohablj', soketnen was used for the greatest 
number. The term freemen, liheri homines (used in 
some narrow and special sense), was also common. 
Both terms were used oftener iu the north and east 
than elsewhere. They indicate no sharp distinction 
from the villeins; probably in many cases, men who 
■were called sokemen in one shire would have beea 
called villeins in another. Taken as a whole, the class 
stood a little higher in the scale of actual freedom; in 
one way or another, the sokemen were a little less de- 
pendent upon their lords. Some of them were lords 
themselves, but they were not. nf course, noble. Above 
the non-noble freemen were the nobles, the great 
landholders. These were the thegns, the earls, and 
the great ecclesiastics. It wHU be seen that, with 
fairly definite lines marking off the servile from the 
free, and the noble from the non-noble, there lay 
between the servile and the noble a vast body of men 
over whom a change was~passing, a change that had 
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fust far enough to l)hir thft r>M characteristics, 
but nut far tmough to bring out clearly any new ones. 
But the class was certainly dividing; some may have 
been "thriving to thegnright," but surely a much 

rrger number was on its way to the class below. 
It t*t11 be noticed that in discussing these changes 
Bothii^ has been said of the Danish settlements and 
jonqucsts of the ninth, tenth, and eleventh centuries. 
Hie question naturally arises whether there were no 
relations of cause and effect between the Danish in- 
irasicms and Anglo-Saxon feudalism. There is so 
ttle direct c^'^dcncc upon the subject that no detailed 
tcmcnt can be made; and. pn^bably, it would be 
to ovenstate the Danish inlluence. The Danes, 
ho came from the continent in much the same con- 
ition as to society and institutions as their Anglo- 
xon predecessors, doubtless retarded for a time the 
anorialising process in those districts in %vhich they 
came dominant ; they tended to reproduce the earlier 
nditions of the Anglo-Saxon settlers in the east. As 
the rest of England, the coming of the Danes seems 
ha\'e had just the opposite effect; it placed a burden 
if war and defence upon the south and west, a burden 
that always depressed a peasantry; and it brought on 
period of disorder and unrest favourable to the growth 
I private powers at the expense of the state. 
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I. The King.— Like most of the other Germanic 
peoples that invaded the Roman empire, the Anglo 
Saxons entered Britain under the leadership of a king 
or kings. * But this is not to ascribe a pre-conquest 
origin to all the petty royal lines that we hear of in 
England in the seventh and eighth centuries. The 
necessity of leadership, of united action, of military 
efficiency, was the great source of kingship among these 
early peoples. In the slow movement from ea&t to 
west in Britain, there was a great opportunity for dis- 
integration, independent action, and the formation of 
new groups. In the petty leaders of tribes or groups of 
kin, was the stuff out of which kings were made. The 
word king itself probably meant "son of the f^nUy." ' 
It would not be long before a hcrttic halo would gather 
about these primitive chiefs and a divine extraction 
be created for them. They were symbols of tribal or 
national unity and consciousness; they were military 
leaders, and there were very many of them. One is in 

I For evidence of caily kingship among the Angle*, Bee Cbadxrictc, 
Tiu Origin oj fhe Englitk Nation, ch. vi, 

• "The word cytiing is In form a patronymic and wotild seem 
originally to have meant 'ioa of the family' (t. »., presumably the 
royal family or family of divine oiiglo). If this suggestion '» eor- 
iTct it would appcur that cyning w»s originally not a title of 
authority, but rather equivalent to the modem word 'prince. ' " — 
Cbadwick. Studies on Angio'Saxon Initinaiom. p. .w»- 
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^Hcant danger of associating with the word Icing 
PHb that may not belong to it in the special time and 
place under consideration. The content of the word 
pxpanded greatly during the Anglo-Saxon period, as 
the number of the kings decreased, until the idea that 
the king should be the civil head of a centralised state 
was clearly present, though far from realised. The 
icingship of Edgar or Cnutc was vastly different from 
that of Ceawlin or Ini. 

i The royal succession was regulated by that combina- 

jlion of heredity and choice which was characteristic 

Jof most of the early Germanic kingdoms; from a family 

f|hat had, in some way, become recognised as the royal 

mmily, the most eligible member was chosen. The 

direct line of succession wa.i not generally departed 

ftom unless there was some good reason, like a minority, 

tor doing so. But in certain instances, the designation 

i>f the last king seems to have had some weight, and 

was not unusual for a king to associate his natural 

ccessor with him. It is particularly important not 

read modem constitutional ideas into the act of 

:hoosing these early kings. At no time during the 

Anglo-Saxon period was there a body of men that 

was conscious of any constitutional right to elect the 

:ing. There might be a somewhat formal acceptance, 

y the great men, of him whom heredity or conquest 

pointed out as their lord and leader; and such 

.•arriore and populace as had naturally gathered at the 

me and place at which a new sovereign was to bo 

roclaimed might show their approval by acclama- 

on. But these men, great and small, were acting in 

purely personal capacity, not as standing for the 

.tion. However* no presumptive king could feel at all 
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sure of his throne until he had received this recognition. • 
No detailed account can be ^iven of the growth of 
kingship during the Anglo-Saxon period. In the early 
days, there is'ere many small, distinct peoples with 
their petty kings or chiefs. But throughout the period 
there was a tendencj' to coalesce into larger and larger 
V, groups. The well-knowTi seven kingdoms, often called 
lA^r-the heptarchy, represent one of the more prolonged 
stages in this process. These kingdoms were very 
unequal in size and strength, and it was inevitable 
that, sooner or later, the strong should begin to loni it 
over the weak, and that finally one kingdom should 
attempt to rule over all the others. In the seventh 
centur>', the Northumbrian kings ruled more widdy 
and effectively than any before them; this supremacy 
passed to Mercia in the eighth century ; then to Wessex 
early in the ninth century, where it remained with the 
descendants of Egbert until the Danish conquest. The 
smaller kingdoms gradually lost their status and Kent. 
Essex (much reduced in size), and Sussex became 
shires ^ ; East Anglia soon shared the same fate, being 
divided into two shires. Northumbria and Mercia 
lost their identity as kingdoms during the great Danish 
invasions and settlements of the ninth century, most 
of Northumbria and half of Mercia becoming the 
Danelaw. 

It was during the period of struggle among the seven , 
kingdoms that Christianity spread throughout England ; 
and Christianity had much to add to the primitive 
Teutonic conception of king, as well ideas derived 
from the Old Testament as those of a strictly Christian 

I S«c Chiulwtck, .Sfudwf in Anglo^axoti /luti/ulioHi. pp. 357-366 
* Bee above, p, 19. 
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origin. KhiEship was strengthened and made more 
grand and inviolable; for the missionaries and other 
clergy understood, from the start, that the central 
jKiwer was their natural ally against the forces of dis-' 
order and division. The consecration of the king, which 
included the anointing and the coronation, became a re- 
ligious ceremony, almost a sacrament, performed by 
the clerg>'. Although the cro\vn existed in heathen 
times, yet there was nothing that could properly be 
called coronation: the rude custom of lifting the 
accepted king upon the shields of the assembled 
warriors differed very widely from the solemn and 
digniBed procedure after the church had invested 
kingship with its sanction and its glamour. Probably 
the Anglo-Saxon king owed less to this religious 
sanction and to any semi -religious or priestly character 
which he might derive from the consecration than was 
the case in many coimtries, France for instance. He 
always retained much of his old character of the 
accepted lord or war-chief of his people. But the con- 
tribution of Christianity was substantial and the con- 
tent of the wf^nl king was beginning to broaden. 

With the Christian religion, there came into England 
; Roman ideas of government, prubably in not very 
ct form or in very large numlit-rs. But in Ethel- 
hcrt of Kent's crude codification of the law we see 
beginning to work the idea tliat a central power shouUi 
be something more than a military' leadership. And the 
codification itself, which had a notable effect upon the 
legislative work of his successors, was certainly the re- 
sult of Roman influence. Several specific instances 
I are known in later Anglo-Saxon history where con- 
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,ny clearly defined coostitutional way in the king's 
luncil. This counci]. known as the vnlan, * an assetn- 
y of the great and wise men of the realm, certainly 
'exercised, at times, much power. The part that such 
played in the choice of king has already been 
noticed, and we know that the king's continuance 
in ofiice often depended upon their favour. In the 
performance of any important act, their sanction 
conferred an added authority. But the relations of 
king and witan were never made clear, and hence 
great variations in practice were possible; when the 
king 1^■as weak, the -vntan seemed to do all the govern- 
ing; when the king was strong, its share in government 
appeared insignificant. On his accession, the king 
had to take a notable oath. It was a threefold promise : 
first, that the Christian church should be kept in peace; 
second, that all sorts of injustice and violence should be 
forbidden nil men; third, that, in his judgments, he 
would exercise justice and mercy that he might hope 
for the same from a just and merciful God. ^ The 
Anglo-Saxon king was no irresponsible potentate; the 
people of the time had no conception of such a ruler. 
Their sovereign must not violate the customs and 
traditions of the countr>'. and, if he did not. there 
seems to have been little to prevent his attaining 
much actual power; if he did, the people resisted him 
irregularly and pereonally rather than constitutionally. 
As regards his profK-rty, the knig was. in many 
ways, situated like a private individual; but probably 

I Sec beloir. pp, 57-01. 

■ This old An^ln-Sflxon coronHtion oath suggested, after the 

E|ucst, tbc fonn in which the first ^rcat chuter ot 
•JUl. See below, p. 356. 
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no private individual ever had as much. There was no 
land belonging to the state as contrasted with that 
which the king held personally, just as there was no 
distinction between the public treasury and the king's 
private purse. There was not governing enough 
done at the centre to make an elaborate and expensive 
machinery' ncccssar>'; all was primitive, personal, and 
on a small scale. The king's revenue consisted, in 
the firet place, of what was paid him by the tenants 
on his land, just as in the case of any landlord ; in the 
second place, of his judicial income, the penal fines 
imposed in the loud courtji; in the third place, cl 
pun.feyance. All medieval kings travelled much, for 
much of their income was paid them in kind and 
might have to be collected and used on the spot. Id 
their endless progresses through the kingdom, the 
kings were conveyed and maintained largely at tixt 
expense of the districts through which they passed. 
Besides these more important sources of revemu*. 
there were many of a minor character, such as ihi- 
proceeds from mines and s;dt-works, wTecks, treasure 
trove, various special tolls, etc. 

It will be noticed that no mention has been made of 
taxation. In its usual and specific sense, a tax is "a 
charge or burden laid upon persons or property for the 
support of a government." There was something of 
this, no doubt, in puo-eyance. but necessarily only 
in an irregular and obscftfre way. There was only one 
true tax in the An|^o-Saxon period, the Danegeld. 
This was a land tax and was levied for the first time 
in 991; but throughout the reign of Ethelred II., it 
was a tax, in the strictest sense of the word, only 
from the point of view of incidence, assessment, and 
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joUection. It was not a regular levy to pay the ex- 
|wnses of government, but purely a matter of emergency 
9,-iih nothing of the sort preceding it and with no 
thought of its continuance in any form. But Cnute 
3id continue it and l>egan its transformation into a 
Kgular charge for the swpport of government. It was 
only upon its reviv-al by William the Conqueror, how- 
ever, after an interruption during the reign of Edward, 
that this transformation was at all coniplete. It must 
be understood, moreover, that, neither in the Anglo- 
Saxon time nor for long after, did the people of 
England grasp the idea that upon them rested a di- 
rect financial obligation to support their government. 
The king had his revenue; let him live on tliat; let 
him "live of his own," to use the common expression 
of a later time. To the end of the Anglcj-Saxim 
period, central government was so personal and so slight 
that it was never thought of as something in which 
all the people had an abiding and vital concern. 

a. The Witan.— The Anglo-Saxon kings governed 
in conjunction with a body of men known as the untan. 
the wise men. ' The origin of this assembly cannot be 
traced with entire certainty. Tacitus states that the 
German tribes which he knew had two assemblies: 
tone was a general meeting of the armed freemen of the 
itribe and dealt with the more important matters; the 
Other was a. meeting of the chief men of the tribe, and 
determined lcs.scr things an<l <tiscussod in advance the 
,mor« important concerns, the final decision of which 
]ay with the larger body. Some writers, who have 

• \i'i:mognHOt (_wittHa. genitive plun] of ttiUati, plus gtnuH.' 
iMserably) "dow not Rppcw to h*ve been aa official t«rm." — 
■d M. i- 40. note 4. 
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been zealous to prove that the Anglo-Saxon kingdorru 
were never without democratic, deliberative assemblies, 
have regarded the witan as a decreased and degenerate 
survival of the larger of the old assemblies, arguing 
that, whereas onlythe great men ordinarily attended the 
meetings, the whole body of freemen continued to have 
the right to do so ; and adducing as proof of this, in- 
stances in which lar^e concourses of people were spoken 
of as being present. This proof is unsatisfactory since 
such instances were rare, and. what is of more im- 
portance, were occasions upon which the populace would 
naturally gather, such as the acceptance of a new king, 
the issuing of some great edict of war or peace, or the 
like. It is not necessary to explain tlic gathering 
of a crowd at such limes by a theoretical right to attend 
the meetings of the witan; and there is not the least 
evidence that these crowds became, in any sense, part 
of the witan or engaged in any deliberations. Further- 
more there is no proof that the primitive Anglo- 
Saxons ever had a national assembly either in England 
or upon the continent. But it is certain that the early 
kings had councils consisting of members of the royal 
family, officials, and great warriors, bodies that corre- 
spond to the smaller assemblies described by Tacitus. 
From such councils, without doubt, the later witan was 
descended. 

The make-up of the witan cannot be clearly defined. 
The name itself is vague and indicates a shifting person- 
nel rather than one based upon any strict theory. 
The king might determine largely who should attend. 
The witan ordinarily included the royal family, the 
great lay and ecclesiastical oflicials, such as ealdormen. 
bishops, and great abbots, and men whose wealth, 
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influence, or attainments made the king desirous of ~ 
'their presence or afraid to do without it. As a general 
|thing, the presence of a large number of men who held 
mo official position was indicative of the king's power. ' 
iMost of those whose influence was irksome or thrcat- 
lening to the king would be in an oflicial or semi-official ^j 
[position. ' ^M 

The functions of the witan were variou-s and undif- ' 
fcrentiated. but, as has been said, the character of the ^J 
king largely determined its influence in government ^M 
jRt any given time. In the very late Anglo-Saxon 
jKriod, its authority was decreasing. The power 
jaccumulated in the l^ands of the two or three great , 
families of earls undoubtedly afTected it. One should 
[be especially careful not to ascribe to the witan any 
of the tr^ts of a modem parliament. The witan was 
Jiot a representative body, and was not standing for 
*he people's rights as against the king's power or in 
any other capacity. In most that it did. it acted in con- 
junction and harmony with the king; and, as far as it ^ 
btood for anything opposed to the king, it would be 
primarily for the aristocratic interests of its members. 
Only when, in the case of some ver>' broad abuse or 
despotism, the interests of all classes for a time coin- 
icided, may it have acted in the people's interest. The 
■witan did kinds of work that would now be termed 
«xecutive, legislative, and judicial; but there was then 
310 consciousness of such division and hence no attempt 
Ito classify business. Its sessions were not long and, 
Ian the early days, there seems to have been little 
Tfgularity in its time of meeting; later it met, with 

' Pf>r a deUtUcd discussion of the composition of the witan, 
Wc Chadwiek, Studies »m Anglo-SaxaH iMsliiutioMS, eh. ix. 
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some uniformity, three times a year, on the tliree 
great festivals of Christmas, Easter, and Whit- 
suntide. It ^"as very seldom that over a hundred 
men attended. 

Of the legislative and judicial work of king and 
witan, a word further must be said. While most of the 
law of the country was a local, unwritten law, uncon- 
sciously made by the people and administered by 
them in the local courts, it is worthy of notice that 
the king and witan at times did some important 
af legislating. They passed laws, called dooms, whicli. 
^ of course, were written, and which applied to all parts 
of the country over which the king ruled. This law- 
making began with the dooms of Ethelbert of Kent 
and Ini of Wessex, which have come down to us, and 
tliose of OfTa of Mercia, which have been lost. There 
was then an interval of nearly a century in which 
no written laws were made. Legislation was, in a 
sense, refounded and made a normal function of the 
central government by Alfred. A ver>' important 
series of laws was put forth by the powerfxil descendants 
of Alfred in the tenth century. But the highest point 
in Anglo-Saxon legislation was reached under the 
„ foreigner, Cnute, who issued a code of laws of a very 
^ advanced character for the time. Law-making lapsed 
in the reign of Edward the Confessor, but was again 
revived after the Nortnan Conquest. These downs 
were much like the capiittlaries of the CaroLingian 
sovereigns, but were not contemporaneous; they be- 
gan just as the Krankish legislation was declining, and 
continued during a time when, on the continent, no 
laws were being made by a centnd power — an evi- 
dence of the comparative compactness of the English 
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smtory and power of the English rulers.' King 
nd nntan also constituted a high court of justice. 
"his was not a court of appeals, but a court of first 
istance for cases of great importance and for the 
rw that, for various reasons, had failed to receive 
judgment in the local courts. But despite these 
ither high-sounding functions, it must be remembered 
hat the quantity of the work was small, that the 
entral power came into little actual contact with the 

rpic, the real governing of whom lay in that nexus 
local popular, and growing private, powers, an 
locount of which has been attempted.^ 

It has been incidentally shown that the central 
;o\'cmmcnt was not in a healthy condition at the 
!]c»se of the Anglo-Saxon |)crit,Kl. Economic forces 
urere creating a stnjng landed nobility. As the king- 
lom grew larger and the demands upon government 
ireater, kings were constrained to make grants of 
mmunity and semi-jurisdictional authority and utilise 
pc strength and position of private individuals for 
ice purposes. Thus the higher nobility was coming 
the possession of a dangerously large public 
.•er . The old i'>flicial class of caldormen was ncccssar- 
afTected by these changes. The almost inevitable 
ieval transformation was taking place — the local 
icial was becoming the local potentate. This 
pcd on by the king whose reign is often taken 
•king the highest point reachetl by the Anglo- 
on central government. Edgar was confident of 
ii9 own ability to control any element in the realm; 
, seeing inefificiency of executive authority every. 

I p. and H. t.. iS-at. 

I See above. Pt. I.. % 11., 2. 3. 4. 
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r where and having, for his time, high ideals of govern- 
Y^ment, he sought by placing more power in the hands 
' of the earls, to obtain his end by the easy but danger- 
ous method of utilising private ambition and local 
family pride. He sowed the wind and his successors 
reaped the whirlwind. Under the weak Ethclred ]!.. 
this policy resulted in a marked decentralisation: each 
earl regulated the affairs of his locality to suit himself, all 
concerted action was destroyed, and a situation was cre- 
ated that made possible the conquest of England by the 
Danes. Under the strong Cnute, the earls were kept 
y under control, but the system of local powers, as 
J established by Edgar, was not rooted (nit;, and under 
Edward the Confessor and Harold, power was con- 
centrated in the hands of a smaller and smaller num- 
ber of families. Since the Danish invasion of Alfred's 
time, a racial distinction had existed between northern 
and southern England. This division was now in- 
tensi6ed by coinciding roughly with the territories 
controlled by great families of earls. The existence of 
a north and south England and the final bitter jealousy 
between the houses of Leofric and Godwin constituted 
the principal negative cause of the Norman Conquest. 
Apparently too great a strain had been placed upcm the 
Anglo-Saxon system of government ; that which served 
in Northumbria, Mereia, or even Wcssex was found 
wanting when applied to all England, especially in 
time of war and rapidly changing economic conditions. 
England seemed destined to pass through a stage of 
feudal disintegration, resembling that which befell 
the Prankish state in the ninth centur>', when she 
rescued by the extraordinary results of the 
Norman Conquest. 





THE Anglo-Saxon church was in peculiarly close 
relations with the civil government, both central 
and local. It is for the purpose of accounting for 
and explaining these relations that its history is 
touched upon here. The kingdoms of the heptarchy 
were Christianised in the seventh century by mission- 
aries, largely monastic, coming either from the con- 
tinent or from one of the kingdoms that had already 
accepted the new religion. It was the practice ('U *^^ 
these missionaries to gain at first, if possible, the'7^"^TOl| 
adhesion of the king and the great men, trusting that 
the people, in large masses, would accept, with little 
question, the religion of their leaders. Such accept- 
ances en masse were quite common, and, in general, 
the Anglo-Saxons adopted Christianity readily. Wliere 
any long resistance was made, it was usually on political 
grounds, the prejudice naturally felt against the religion 
of an enemy, whether that enemy were the native 
British or some neighbouring Anglo-Saxon kingdom. 
Christianity was not at first preached, to any great 
extent, to the lower classes; it was, from the start,, 
the religion of those in authority, whether in the central 
government or in the local courts. But as time 
passed, it worked its way do-wnwards and touched 
larger and larger numbers of people. 
There was little organisation in the newly established 

63 



64 




The Anglo-Saxon l^criod 



7 



church; in each little kingdom or subkingdom, at 
some natural centre, perhaps a favourite royal resideoce, 
there would he some sort of church establishment with 
a bishop at Its heajJ, and ivith a heterogeneous group 
of clerg>' usually living under some monastic rule. 
From this point of light, maintained under roj-al 
prfjtection, missionaries were sent out into the uncon- 
\'ertcd parts of the kingdom. It was a system suited 
only to a halE-Cliristianised country; it was on a. 
purely missionar>' basis. 

The change from this primitive organisation to 
one suited to a fully established and permanent church 
w;is largely the work of one man. This was Theodore 
of Tarsus, who was archbishop of Canterbury from 
668 to 6go. With but a. few important later changes, 
the church remained what he made it up to the time 
of the .Danish invasions and conquests late in the ninth 
centurj'. His greatest work was the creation of the 

^itdioceses. The diocese, the territor>- over which a 
il^ bishop I|^ control, "was the fundamental division 

' in the Roman church polity. It is sometimes said 
that Theodore divided existing dioceses into smaller 
ones; but, as has been shown, the existing small 
kingdoms, considered as fields for missionary effort, 
were about the only ecclesiastical divisions l>efore his 
time. Even granting that early churchmen some- 
times took account of the sm:dler, tribal divisions 
in organising their work, it would be doing \'ioIence 
to later ideas to call these dioceses in more than one 
or two instances. > It had been the purpose of Pope 

iTIie dioceses of Canterbury and Rocbester cotTc«|MBd to the 
ancient divisioni of east and wert Kent. In i.-cry car'"- •imcs, tbe*^ 
territories often had ditTcrcnt kinga. 
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»regory I., when he planned tho Christianising of 
England, to have two co-oixlinatc archbishoprics 
established, one in the south and the other in the 
north. This was not carried out, however, and 
Theodore made his organisation upon the Iiasis of one 
metropolitan church, that at Cantvrhury. It seems 
to h&ve been owing to the influence of Bede in behalf 
of northern England that the bisliup of York was 
made archbishop early in the eighth century.' For 
a short time in the last half of the same century, owing 
to the political supremacy of Mercia, Litchfield was 
recognised as an archbishopric. But the normal 
arrangement, from the time of Bede to the disruption 
of the church in the north by the invading Danes, 
was a division into two archbishoprics and seventeen 
bishoprics, the latter often coinciding with old tribal 
or national boundaries. The bishoi)S of these dioceses 
had their residences, for the most part, in small places 
instead of in the large centres of poimlalion, as was the 
practice upon the continent. The English bishops, 
in. a very real sense, ruled over districts or peoples and 
were far less bound to locality than were the continen- 
tal bishops. The division of the dioceses into parishes 
has been ascribed by tradition to Archbishop Theodore ; 
but the parishes grew gradually and naturally, and 
were not created by any superior authority. The 
parish was usually merely the township regarded 
ecclesiastically, the region under tlic care of a single 
priest. In the wilder and more thinly settle<l part 
of the country, a parish often included several town- 

■A hitler rivalry often existed between the two arclibishops. 
leading eomctimrx to the most undignilicd quairch. The question 
o( precedence wm not aat isfnctof ily decided in An^1o-Snxon time*. 
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p* or hnmlpts, and, in some eaaai, ^^ i£rz 
_ ointlntioil to do ho. 

■ In thr little thiit can be said of tke g.^- i 

■ of tho early church, wc note tspedaJtf kor a: 
H^tttd ti) Iho aUte. General cfaoict 
For tynodi. held primarily for legudatiTe per, _ _ 

rlUwr nutiuiiol or limited to one of the ■iilii|M 
prnviriLTii. Tito meetings were very iczepiK. b 
lu Co tin>r nnd plncv. They were always 
the ttiHluipHiind by manyof 1.heabbots;butl 
rtx'lc«laiitic«, n kinK or kings and a \'ax7iiiK ^^^•rr 
tif tmltli'mu'ii or other Iiiynien of importance a" 
J\iiit au t'liuci'hitu'n [iih-txlcii the great lay asBBd _ 
liiViii* )i ^lU. r.i. .1 til. -. -■'.iiods; and, although ve fk> nos 
know thi' iUt-nU o( th^-ir procedure, there is ressoo to 
bnlirw llutl. ni lH>th catu^, the element that na^ 
at Iti-Kt Mviu fon^tn^ ttnd unnecessary was r^ at deJ as 
liilv>tirn] and impi-trtant. Church and state woriced 
tuftthfr ADil in harmony, (or they had the same 
vnd in view, the maintaining of on onlerty unity in 
Uw wunlry. Theixrelically the English church, like the 
ivthtff dvvm'he*! ^4 wwteni Europe, was under the 
(MHUlxJ o( llw pop*. tn\ in practice, that control or 
any |»v»*l inwrt*«wc» nmountctl to very little. It 
imwt aUi tw reinerobeml tlMt this church was just 
«K nnlltuval And »» nuKh a unit when England consisted 
uf wwit sc)^MR«t«> ami hoAik kingdoms as after some 
liMVUHient unity had hecn attained tmder the rule 
of the Wnti Saxvm kin^s^ Boflmd was regarded as 
an fw h a hMtk^ unil favni llw stert; considerations of 
|Mff«(ihy uhI vk» nwl* tt naturmL Bui it was vastly 
n\t|Hvtant thai it sKntM have be«n so. for it was 
UuxHi^h VW \tqpaniaatKw ol the chunii that English* 



hte 



The Church 



«7 



pen from all parts of the country were first lead to 

Bunk of themselves as forming one nation. The great 

political service of the Anglo-Saxon church was in thus 

aimisliing an ideal and example of unity. 

i En judicial matters, the union of church and state 

Rras even closer. The clergy were amenable to the 

ttundrcd and shire courts in all matters of which these 

BOurts took cognisance; Ihey were under their juris- 

liction to the same extent that laymen were. Hence 

Bic propriety and necessity of the presence of bishop 

Ind priest. In criminal cases, a special procedure 

pas necessary in the case of clerks, and the bishop 

■as in the court, "in the relation of lord and patron," 

|> declare authoritatively what this procedure was. 

But the bishop was also regarded as a learned and 

lecessary member of the court with respect to its 

irisdiction over laymen, especially in matters touching 

lorals. There were certain distinctly clerical offences, 

reaches of ecclesiastical regulations, heresy, and 

be like, that "woukl not come before the popular 

nuts, for thc>* were not breaches of the secular law; 

ad they were not crimes for which the penitential 

irisdiction alone was sufTident. For such. then, it is 

robable that the bishops had domestic tribunals not 

ffcring in kind from the ecclesiastical courts of later 

Kes." ' In its penitential syslemf the church had 

power of a semi-judicial character, which exercised 

restraining influence, in matters of morals, over both 

ergy and laity. ' 

Monasticism was an important institution in England, 

• Stubbs, ConuiluiicHal History of England. \ 87. 

* It tbonld be Tempmbrn;>l olsn that biKhopa or abbots vbo had 
ceisxd giants of boekiand had. over the people on the land. 

X. kind of Jurisdictian, that has been described above, i>p. 4^45- 
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as elsewhere in the early church. As wc have seen, 

England was Chriaiianised largely by monks, and. in 
very early times, monastic establishments were the 
chief centres of Christian influence. The seventh and 
eighth centuries were the glorious period of Anglo- 
Saxon monasticism. The houses by no means con- 
formed to one rule, and the rule of St. Benedict, which 
was becoming universal upon the continent, was 
quite exceptional. In fact, there was from the begin- 
ning too much irregularity in the English system 
to ensure a long period of purity and usefulness. 
But in the first flush of enthusiasm. whei\ many great 
men and women of the nohiiily aided in founding 
monasteries and actually entered and managed them 
(a source of corruption in the course of time), there 
was a short period during which the good far out- 
weighed the evil. .M this time, indeed, the whole 
Anglo-Saxon church, and especially that of Northum- 
berland, stood for greater sanctity and learning than 
was to be found elsewhere in Christendom, with the 
possible exception of Ireland. 

The Danish conquests of the ninth century threw 
large parts of England back into heathenism. Pour 
or five dioceses ceased to exist, and several were, for 
some time, in a precarious and unsettled condition. 
The province of York of course suffered most; and, 
even when the newly settled regions had been re- 
claimed to Christianity, the northern archbishopric 
stood aloof from the southern, and there was really 
less unity in the church than there had been in the 
earlier centuries. This was simply a reflection in the 
church of the political separation of north and south 
which the Danish invasions and settlements served 
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to initiate.' In the south, church and state were 
brought into even closer relations Ihan before; witan 
and ecclesiastical synod were so remarkably alike in 
make-up and business that it is hard to distinguish 
between them. In this later time, are found the first 
instances of archbishops of Canterbury playing the 
pan of statesmen and of advisers; and intimate friends 
of kings, something which became more commun after 
the Norman Concjue-st. Spiritually the church de- 
clined after tlie Danish invasions. It lacked recu[>er- 
ative power. The monastic abuses became greater, 
and the efforts of Ehinstan and other great churchmen 
of his time to bring into England the principles of the 
Quuiac reform bore no permanent fruit. England- 
had been sending missionaries and scholars to the 
continent, and had been regarded as a leader in re- 
ligion and learning; now the relations were exactly 
reversed. Cut off so completely from papal leadership 
and influence at a time when much of value might 
have been gained from thcni, the English church, on 
the eve of the Norman Conquest, presented a peculiar 
and provincial aspect. Owing to its isolation and the 
ravages of the heathen Danes, it had dropped behind 
in the general forward movement of Christendom. 
/An intimate connection with the state, rural bishops 
living in close contact with the people, an irregular 
and decadent monasticism, an undignified rivalry 
between its two archbishops, great independence of 
the pope. Sonne antiquity and l>arbarity of custom and 
ceremony — these we re th e leading characteristics of 
the pre-conquest churchy 

' Secatwv«,p. 6a. 
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SECTION I 



KORUAH INSTITUTIONS AND IDEAS AT THB TIME 0? 
THS CONQUEST 

IT is the judgment of most scholars that the Norman 
Conquest had a more profound influence upon 
English history than any other single event. Its effect 
upon the constitution was perhaps greater than upon 
any other phase of the national life. A particularly 
careful study of this event is therefore essential if 
one would understand the later institutional growth. 
As has been already stated, we have, up to this point, 
been treating only a portion of the material that went 
to the malcing of the EngUsli government; now there 
caune from the continent the last considerable gift 
of institutions and ideas. The method of studying 
this conquest should resemble, in general features, 
that followed in studying the Anglo-Saxon conquest. ' 
Having already seen something of the public life 
of the country to be invaded, wc turn now to a very 
brief examination ,of eleventh ccntur>" Normandy, 
After which will follow the more vital consideration 

I See abovv, p. ;. Although the NoTmnn Conquest c&raa six 
ceaturicB later than th«t wliich gave to the Eagliab the iiland o( 
BntJJn, and wt have of courae much fuller evidence of all sort* 
' iwtpecting it. there are neverthelesa some problem* connected with 
I it that rrroain wholly or partially unsolved. But there is a much 
■ bctwr prospect of the satiilactory solution of these than of many 
I of tbe older oo««. 
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of the coining togetlicr of Norman and Anglo-Saxon 
institutions. * 

The circumstances of Normandy's origin and her uni- 
formly able and masterful dukes had given her an 
independence and power possessed by no other part 
of Trance north of the Loire river. One may expect 
therefore to find there some exceptional conditions 
and institutions. As in all the other parts of France, 
feudali^sra prevailed in Normandy. But this state- 
ment alone tells very little; many questions immedi- 
ately present themselves. The feudal practices of one 
place may differ greatly from those of another, and 
the feudalism of one time differs from that of every 
other time; yet the use of the s:ime term implies that 
there must be certain fundamental principles that 

■ Our knowledge of Norman institutions is very inconsplcte. 
We know much o{ what may Se called the «xtenutl bwtor)- of tbo 
duchj". of its relations to the French kings and other n«ighbouhag 
powers, mid of its Kcnenil npiit-ntinn anil chnrnctvristics. But 
Normandy posspswd not a vestige of written law at this time. atnA 
there has remained little evidence of any sort that throws light 
upon its internal organisation. But wc arc not simply coocemed 
with Norman institutions. It must he niTicmbeT«d that the 
Norrnuns were not ati isolated people, havinf;; a knowledge merely 
of the institutions inside their own duchy. Thi^y constituted a 
vomal state of Prance and were acquainted with all the varying 
feudal relations by which the numberless big and little powers which 
made up Prance were held tiiKeiher, and with the jieculiar ]>ae)tlon 
of on© o( those feudal powers that held the royal title. Moi«ovcr, 
it is to be noticed that the Normans did not go to England simply 
to reproduce their own duchy there; their duke was to become 
king, and the Norman nobles were to be the vassals of a kinf, 
hoping to gain all the independence and jxiwcr that that seemed 
to them to imply. It is not without some knowledge of the intti- 
tution» ID the north of Prance in general, aa well as in Nonnondy. 
that wo can get any clear notion of what the Normans carried 
with thera to England. For the best short ncooutit of Norman 
institutions and law, see P. and M. {..book i., ch. iij. 
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remain stable. Feudalism, in a broad, loose sense of 
the word, there has been in various parts of the worid 
and at various limes; hut tke feudal system, historic 
feudalism, that feudalism which is usually meant when 
the word is used without adjective or explanation, is 
that which originated in Fraiioe in , the early rniddle 
ages and_ _spread t he nce in western Europe . This 
fcudaJism diiTers "from every other in that it was based 
upon the fusion of specific Roman and German insti- 
tutions, which, obviously, can have been exactly 
paralleled at no other place or time. ' Institutions 
more or less analogous, however, have existed in all 
feudal s>-stems, since all have arisen from the same 
general condition and to meet the same general needs. 
The feudalism of Normandy was of course a t^fie 
of French feud-ilism, but the.sj'stem seems to have 
been in an earlier stage of development there than in 
Other parts of northern France at the time of the 
Conquest ; some features of the system that had become 
quite hardened elsewhere were still in a doubtful 
and fluid condition in Normandy.' In this respect, 
Norman in.stitutions were like the Anglo-Saxon in- 
stitutions with which they were about to come in con- 
tact; but, OS has been shovi-n. Anglo^axon feudalism 

> It it troponible in this work to enter into & discussion of the 
nst subject of Eumpean feudalism. But much will be %n\d of it 
inodwi tally and con&idcratilc knowledge of it taken for granted. 
Par the origin of feudalism see Adams. Civilisation during tht 
MiddU Agtt. ch. ix.; (or \Y» d«v«topod foudsl institutions, s«« 
SdcnoAxx, Tkt Feudal R/gim*. nnd Bmerton, MtdUvat Europe. 
ch, xiv. 

» But it tuu recently been shown that the duke's vassals probably 
owed him specific numben of kntght't services in the eleventh 
cvsitury. Haskina. Kntgkt Strvicf im Xemiandy in tkf Eitvtnth 
Cetuury, Eaglish Historical Review xxil.. 636-^9- 
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was not dcn\Td from the continent ; it was oT indigenous 
gro-ft-th, and lacked those features that the continenta] 
system drew from Rome. A clear jjerception of these 
facts is most needful in beginning the study of the 
Norman Conquest. To si imnmnse thgrrKjo-JSngland,. 
there had been forming a feudalism of purely Germanic 



or^n,j which, at the date of the Conquest, st^as only 
h alf gro^\-n^nd pecxiliarly vague and complex : in 
Normandy, there was an undeveloped_t2pe_gf milu 
tmentaj feuHalisTTtt but the-No rnians knew _diDrQu£fa^ 
the north French feudalism of. their time.' 

The suBslance oT^wKal is knowTi of Norman society 
and government may be quickly told. The peasantry 
was in a better condition than elsewhere in northern 
France; there were few slaves. Among the upper 
classes, most land tenures were tending to conform 
to the feudal tj-pe; the vassal held land of his lord 
(implying that, as between the two, the superior claim 
lay with the latter) and by a definite contract of 
honourable service. The service was generally military'. 
It is doubtful whether this system had existed long 
enough or generally enough to give rise to a hard and 
fast theor>' that all free tenures must be of this type. 
Of the extent of private jurisdiction, little is known; 
but it certainly existed. Part of it was the jurisdiction 
of the landlord over his peasantr>', and part feudal 
jurisdictinn, that of the lord over his vassals. All 
private courts in Nonnandy were limited by the 
unusual number of cases reserved by the duke for 

'The Conquest, which was a wonderfu!]y many-sided event. 
nMultcd in much more than can be ejtpUtned hy simply conceiving 
o( one feudal nyiiteni aa coming in und displacing anotlier; but this 
is the feature of the event concoming which one is most Itkelv 
t« go uArtf. 
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his own consideration ; all crimes, for instance, 
punishable by death were tried at the duke's court. 
In Normandy, there was more corporal punishment, 
and c<msequently less composition by fine, than 
in England. There was therefore a more rigorous 
repression of crime, and, in this respect. Normandy 
must be regarded as more advanced. The Truce of 
God existed in Normandy for the same reason that 
it did elsewhere on the continent, the mitigation of 
private warfare; but the stem rule of the dukes ren- 
dered it less necessary than in most other places, 

The duke, in governing, took counsel with a body 
of men who formed his curia or court and who were 
usually known as optimates or procerfs. These great 
men were ordinarily his immediate vassals, and an 
important question respecting the curia is whether 
or not it was simply the duke's feudal court of tenants- 
in-chief. It was, practically that, and would, doubt- 
less, soon have become that in theor>- ; it was a council 
of an older sort, resembling the Anglo-Saxon witan; 
but it had, by this time, become quite thoroughly 
feudalised.' The Norman church, in the separation 
of its organisation from that of the state and in its 
close relations with Rome, difTitred from the Anglo- 
Saxon church as all cimtinental churches did. As 
in England, however, the lay power was in thorough 
sympathy with the church and perhaps exercised a 
greater control over it. 

'"What we know is that when the time for the conquMt of 
Bngluid is &pproftching. the duke consults or professes to consult 
the graft men of his raalm. lay and spiritual, the optimates. the 
ft«etf*t of Nomirtndy. He holds ft court; w« dare hardly as y«t 
c.'iU it a court of his tenant it- in -chief; but it is an assembly of tha 
gieai men, and the great men arc bis vassals." — P. and U. i, 73, 



SECTION n 

NORUAN AND ANGLO-SAXON INSTITUTIONS COMB 
TOGETHER 

THE Norman Conquest, considered Prom any point 
of view, is a difficult subject. Institutionally 
considered, it is, perhaps, especially so. The initial 
difficulty lies in the vagueness and intricacy of the 
previous institutions of both Anglo-Saxons and Nor- 
mans, but there were in the Conquest itself many 
sources of institutional influence and development. 
The time and circumstances of the undertaking and 
the personalities and doings of the Conqueror and his 
principal followers, as well of his sons have to be 
taken carefully into account. At a time when Ihere 
was little that was hard and fast about institutions 
and when the upheaval of an invasion ga\'e oppor- 
tunity for change, very small things could mightily 
affect the future. It is, of course, out of place here 
to give a narrative account of what took place. It 
is the purpose rather to examine the conditions o£ 
government and society after the Conquest had 
wrought its first great change. There is some difficulty 
in determining at what precise point to make this 
survey, since the Conquest so profoundly affected 
all later English histor>'. There has seemed, however, 
to be a propriety in regarding the reigns of the first 
two Norman kings as containing what may be most 

;8 
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rperly considered immediate results. In the reign 
Henry I., a development began which was intro- 
l-orj- to aJl the institutional gnm-lh of thu twelfth 
cntury; hence this reign, notwithstanding the formid- 
ble hiatus of the anarchy under Stephen, connects 
Lself with what followed rather than with what went 
lefore. We shall, therefore, be mainly concerned here 
rith the latter part of the Conqueror's reign and with 
the reign of William II. ; Iiut the consideration of 

te matters will make it necessary- to trespass occa- 
ally upon a later time. As in the Anglo-Saxon 
period, the distinction between the local and central 
[ovemmenls must be made prominent, the first three 
ubdivisions of the subject dealing with the classes 
i[ men and their relations and activities in the local 
istitutions. and the last three with the new central 
wer and the church. 



I. The Classes of Hen and the Introduction of Feu- 
dalism. — It was no purpose of the Conqueror to make 
tjianges in English law and custom beyond what were 
IKcessarj- in the creation of a powerful and effective 
lonarchy. He intended to rule in the fullest sense of 
le word, but he had none of that pettiness of purpose 
rhich would lead him to arbitrarily make changes for 
le mere pleasure of lording it over a conquered people. 
Moreover, he had no idea that it was necessary' to 
jnake any general substitution of Norman or French 
bstttutions for Anglo-Saxon. He was to rule as an 
English king, and he believed that there were many 
features in the English system, and, doubtless, felt 
le expediency of leaving undisturlied many things, 
jirhich, while they had nothing in particular to recom- 




So 
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mend them, might <x:casion discontent and lieartbumiog 
In the remuvol . This, as nearly as it can be interpreted, 
was the Conqueror's initial attitude; but as yeafs 
passed, more change and severity were nccessa.r>' timi 
he at first supposed, and many things came to pass that 
could not have been foreseen. 

In violent and sudden changes, the lower classes 
of men and the smaller local institutions are the ones 
least affected at first. We have reason to belie\'e 
that, in the early years after the Conquest, the An^o- 
SaxOTi serf,, villein, and sokeman lived on veiyjittk 
disturbed _in their relative positions. The large tenures, 
those of their lords or lords' lords, might be changii^ 
hands and changing in character ver>' fast wi thout imme- 
diately affecting them, Butachangedidreach them, at 
just what time it is impossible to say, the beginning of 
which must be noticed here. The status of the lower 
classes, that strange complexity of nomenclature and 
condition where freedom faded imperceptibly inld 
unfrccdoni, was beyond the comprehension of the 
new Norman lords of the soil. Perhaps they did not 
feci that it was >vorth while to try to comprehend it, 
or they may liave been largely unconscious of it 
Vague as were many things in amtinenuU status. 
the line lietween the servile clas.c;es and those above 
tliem was usually quite distinct. Moreover, when 
the Nonnan mind acted freely, it was likely to produce 
what was clear-cut; and the Norman lawyers of the 
ti^-elfth century had many of the principles of tht 
Roman law to help them. A process began in England, 
which, in the course of time, drew a tolerably clear 
line between freedom and unfreedora. The largg ^ 
inchoate, Anglo-Saxon class w as being cut UL^ttso; 



J 



Norman and Anglo-Saxon Institutions 8r 

a. part, and that pmbably much the smaller, was to pass 
into a Ixsttcr rccognisfil condition of freedom, while 
more were to become, by a gradual depression, a part 
of the semle class. The process was not complete 
for a centurj* or more after the time we are now con- 
sidering, but it is possible at this point to see the 
beginnings of future, well-known classes, whose char- 
acter fundamen'*a3Iy affected the English constitution. 
The unfree class came to be kno^^■n after the Conquest 
as the viUein class, and was mode up of the pre-con- 
quest slaves whose status had been raised, and the 
pre-conquest villeins, whose status had been lowered. 
It was much larger than the ser\*ile class before the 
Conquest, but not so abjectly servile. 

That this amplifying process greatly improved the 
legal position of the serf can hardly be doubted. We need 
not indeed suppose that the theow or servus of earlier 
tiroes had been subjected to a rigorously consistent con- 
cepiion of slaver^-. Still in the main he had been rightless, 
a chattel; and we may be sure that his nghdessness had 
not been the merely relative riglitlessness of later days, 
free against all but his lord. Indeed we m:iy say that in 
the course of the twelftli centwry slavery was abolished. 
That on the other hand the villani suffered in the proce&s 
is very likely. Certainly they suffered in name. A few 
of them, notably those on the king's manors may have 
fallen on the right side of the Roman dilemma "aut liberi 
aut scrvi." and as free men holding by unfrcc tenure may 
have become even more distinctly free than they were 
before; but most of them fell on the wrong side; they got a 
bad name, and were brought within the mngc of maxims 
which described the English itieow or the Roman slave. 
Probably we ought not to impute to the lawyers of this age 
any conscious desire to raise the serf or to debase the villein. 

6 
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The great motive force which directs their doings in 
this as in other instances is a desire for the utmost generality 
and simplicity. . They reck little of the interests 

of any classes. Iiigh or low ; but the interests of tho state, of 
peace and order and royal justice are ever before them. ^ 

The class, thus formed, bore some peculiar character- 
istics; its members had a distinctly sen'ile side and a. 
distinctly free side. The former was shown in their 
relations to their lords, in which were present the 
usual servile disabilities. The villein whose daughter 
married outside the manor must pay the mercfut. 
or marrying iine, to his lord; and the latter had many 
petty and vexatious rights over the property of his 
\-illein, which proves, however, that the villein did 
have personal property that was recognised as his. 
The villein ■was bound to the soil and to certain services, 
payments in labour and in kind, which were determined 
by the custom of the manor and which varied in their 
amount and certainty in individual cases. To his 
land and to his services, the villein could be strictly 
held; if he fled, his lord had the right to bring him 
back by force. On the other hand, to all persons 
except his lord, the villein presented his free side; 
as against them, his right to have his property and 
personal safety protected was practically the same 
as that of the freeholder upon the same manor. 
As the system of king's courts developed, its attitude 
towards the villein became a matter of great import- 
ance as affecting his status. In a word, and by way of 
anticipation, it may be stated here that the villein 
coidd be a presenter of criminals in a royal court, and, 

' P. and M. L, 43c, 431. For the depresilng effect of pott- 
conquest uxfttion upon ch« middle classes, bm ImIov, p. loj. 
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by the early thirteenth century, stood on a practical 
equality with the freeman in such court in all matters 
relating to its criminal jurisdiction. But it was not 
for him a civU court; he could bring no action there. 
The men above the villeins, the non-noble freemen, 
are knowTi usually as freeholders. As the mass of Anglo- 
Saxon tenures became somewhat simplified after the 
Conquest, this class held normally by one of the 
socage tenures, tenure in free socage, the ancestor 
of the modem freehold, being the most important. ' 
The normal manor contained a numl>cr of freeholders 
in addition to its villein tenants; but a freeholder 
might have a manor with freehold and villein tenants 
of his own. The services of the freeholder were much 
the same as those of the villein, but possessed a kind 
of definiteness that left him who rendered them less at 
his lord's disposal. The freeholder lacked also the 
ascription to the soil and the more personal incidents 
of servitude. But any general description is likely 
to make the distinction between the freehold and villein 
classes appear clearer than it actually was. The 
more the investigator deals with details, the more 
di^icult he finds it to obtain a sure touchstone 
of demarcation; even such obviously servile marks 
as the payment of the m^chet become vague and 
unsatisfactor>' as guides. What at first seems a less 
clear-cut test, definiteness of service, has lieen found, 
in the long mn, the best. It is true that the villein's 

• Free aotAgfi waa the most important of a group of Anglo-Saxon 
fne. non-nobt« tenures. The origin of its name ia Db«cur«. Aft«r 
the Conquest. fr*e »oca|te wa» mow widely used and often by 
people of higher rank than m Anglo-Saxon timen. Sm MuilUnd. 
D^mtsday Htxde atui Btyvnd, pp. 66 ff. Thig tenure was commooly 
lEoovm M f«« farm from tbc Conquest to EUwurd I. 
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ser\'ice was often fixed as to its sum total, but he 
did not know from day to day what liis lord would have 
him do; he was at his lord's disposal, 

A matter which greatly complicated the relations 
of all classes was what has been termed the divorce of 
tenure and personal status. At a time when ideas 
of land ownership were very vague and se\'eral indi- 
viduals of dillerent status ordinarily had rights in the 
same piece of land at the same time, it was impossible 
for the land to take its character from its tenants; 
they were too numerous, heterogeneous, and shifting. 
Hence it became the practice to identify a certain piece 
of land with certain services; it always owed villein 
services or it always owed freehold services, etc.; 

. . . sen'ice due from each particular piece of land came to be 
everything, and the actual status uf the holder of the land 
a matter of comparative indifference. It is scarcely pos- 
sible to overrate the effect of this manner of holding land 
in breaking up the social system of the middle ages. Great 
nobles thought it no degradation to hold land on socage 
tenure of mesne lords far below them in the social scale, or 
even to undertake the more precarious liabilities of the 
unfrce villein holder. ' 

In general, there seems to have been no limit to the 
number of different tenures by which the same indi- 
vidual might at once hold difTerent pieces of land. 
Where there was divergence between tenure and status, 
it was usually the man of higher status holding the lower 
tenure, and the ordinary freeman might be in danger 
of losing his free status by too long identification with 
villein tenure. But notwithstanding the various sources 
of confusion among classes, a great body of the unfree, 
• Medley, English Cfnstitufictial History, pp. ^. 35. 
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Ihe tenants in villemage. stands out clearly enough 
from the freemen; and of the latter, there was a large 
class of holders by socage tenure, the jiersonal status 
of most of whom was non-noble and free. The existence 
after the Conquest, of a substantial non-noble, free 
class was a very important condition of later constitu- 
tional development.! 
{ In turning to the consideration of the nobility. 
we come upon an important and immediate residt of 
the Conquest. Owing to the initial resistance at 
Hastings, which the Conqueror was pleased to consider 
treasonable, there was a very extensive confiscation 
of land in the south. The protracted resistance in 
the midlands and north brought equally sweeping 
confiscations there. Hence almost all the land in 
England cither changed hands or was regranted on 
new terms to the old holders. It was through this 
process that the principles of continental feudalism 
entered England. The land was granted upon feudal 
terms by no special design, but because the Conqueror 

■ was acquainted with no other. It was now held o^ 
the king, Uiat is, the proprietorship lay with him and 
not with the grantee, and it was held by definite 
contract fur some honouralile service, ordinarily military 

fc^ervice. Then the men who held directly of the king, 
his tenants- in-chief, might make subgrants of land to 
others, who would hold of them upon the same con- 

■ ditions. But all the tenures in England did not 
' become feudal. When new grants were made to 

nobles, they were invariably feudal, but the lower 
holdings within these grants remained as before. 
However, the feudal principle that al! land must be 



■ ■ See below, 
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held cf someone began to affect the non-feudal tenures. 
The socage tenures, while remaining throughout their 
later histoo' unchanged in essentials, acquired after 
the Conquest a feudal tinge that gave them for a time 
a somewhat anomalous character. ' 

The unit of military ser\'ice was that of the single 
knight, the warrior fully armed according to medieval 
fashion. Hence the unit of military tenure was a 
holding of such value as to support a knight. When 
the new feudal tenures were created, they were reck- 
oned in terms of knights' services. The Conqueror 
might grant to one of his followers an extent of terri- 
tory from which forty knights were required, to another, 
a holding furnishing twenty or thirty knights, and 
so on. The number of knights' services were almost 
always reckoned in multiples of five. /Uthough there 
was, of course, a relation between the amount of 
land granted and the number of knights required 
from it, yet no very accurate measuring unit seems to 
have been used; the Conqueror probably fixed the 
numbers very arbitrarily. In many cases, certainly, 
the number of knights required was much below what 
the land might have furnished. Comparatively few 
tcnants-in-chief owed over fifty or sixty knights, and 
the sum of all was about five thousand. It has been 
contended by some writers that this system of knight 

■This feudal tinge Bppc&rs in the universality with which M luidt 
were held of some lord, all rendered same kind of servlcv, and all 
tended to assume some of the more chanctenstic feudal dues, such 
as the regular aids and the relief. But they lacked the esMential 
Itudal characteristic of being held by an kotiourabU service. Fpm 
•ocujce teaure became increasingly popular, beiof a free tenure, 
with a definitr, non-military service and usually lacking the morv 
v-exatious feudal incidents, aa wardship and marriage. Bur^gago, 
the characteristic tenure in boroughs, was a sort ot "town 90c4jte." 
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■ser\*ice was simply a continuation, under another 
name, of what is often called the tl\€gnQge of Anglo- 

bon times. There was, however, an essential differ- 
, _ . ;, which is an illustration of the fact, already insisted 
jupon. that England before the Conquest did not possess 
[the principles of continental feudalism. What had 
'been growing in England was a more or less complete 
territorial ising of militar>' service. The old militia idea 
that every freeman could be called upon to render 
military service to the state no longer existed in its 
purity; the attention and emphasis had been shifting 
jfrom the individual to the land, A certain amount of 
ser\'icc had, from time immemorial, been rendered 
from a certain extent of territory; hence, except in 
Cases of extraordinary emergency, just so many men 
hnd no more were required from it. ' There was even 
ipcaring a general rule that five hides was the normal 
ount of land from which to require one fully armed 
arrior. It is, moreover, likely that the large land- 
Iders were, to some extent, held responsible for the 
umber of men their lands were to furnish. But 
his practice was growing, as we have seen so much 
Ise in the Anglo-Saxon system, without any theory 
IT underlying principle to suit the facts; indeed, the 
ftcts were, at that time, so varied that they can be 
Bade to square with no principle whatever. They had 
troken away from an old principle or principles, but 
not as yet reached, \miformity enough to give 
to a new one; there had not been in England, as 
the continent, any pre-existing principles derived 

*T1tis tcrritorUl ising of military Krvio« is precisely analogous 
to the proceM throiixh which the duty of attending the sbirc court 
ntpuung. 8m above, pp. n, t». 
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fTOtn an older civilisation that might serve as hints 
and guiding forces in the yet complex and imperfect 
facts. The thing that had been lacking and that came 
in at the Conquest was the idea of a definite contract 
understood as existing between lord and man. In the 
grants made by the Conqueror to his followers or to 
Ihe restored and pardoned Saxon nobles, such con- 
tracts were ma<!e, and the land was recognized as 
coming from him and its proprietorship as remaining 
with him. This system of knight service remained 
for a century after 1066 the chief means of recruiting an 
army. The Norman kings, however, did not abandon 
the okl right of the Anglo-Saxon kings lo enforce a gen- 
eral levy of all freemen tn case of great necessity; and 
in the sur\-ival of this right, the military system ot 
England differed from that of the continent, where 
military service had been entirely appropriated by 
the feudal idea. 

It has been often represented that, when William 
brought feudalism into England, he consciously modi- 
fied it in several ways in the interest of his own power. 
This has been found to he an inadequate explana.tion of 
the facts. In the first place, there can be ascribed 
to William no thought of introducing a new system; 
it was not a time of institutional self-consciousness. 
In the second place, several things, necessarily resulting 
from the Conquest itself, had an effect upon the feudal 
holdings and made them differ from the continental 
type. The most prominent of these was the scattering 
of the large fiefs, which has often been ascribed to a 
deliberate plan of ^tUiam to make it difficult for his 
great nobles to concentrate their forces. But it was 
an inevitable result of the piecemeal conquest of tbe 
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country; WiUiam conquered first the south-east and, 
shortly after, the south-west, and must hasten to 
R!ward his clamorous followers in those regiwis ; 
tben came the series of uprisings in the north, the 
confiscation of most of the land, and the consequent 
new grants there; and, last of all. the country ahout 
Chester and the Welsh border was subdued, and many 
of the Norman nobles, who had begun to get their 
allotments in the south-cast four or five years before, 
received their final holdings in the regions last con- 
quered. Moreover, when a Norman was. in any part 
of England, put into the place of a rehellious Saxon 
Vird. he was likely to find the lands of his predecessor 
very irregular and scattered; for the majority of the 
Anglo-Saxon nobles had never gone far in rounding out 
ind perfecting their holdings. 

A second efTcct of the Conquest was a sharper de- 
fining of feudal obligation and incident. This re- 
salted from the rapid creation of so many new holdings. 
On the continent, where the feudal system of land- 
holding had grown step by step through centuries, all 
sorts of anomalies and relics of earlier forms of tenure 
tmained; in conquered England, where things were 
'I '>eing made over new and the king was strong, there 
*'as a tendency to push the feudal theory to its logical 
Conclusion and work out details. In the reign of 
■ William [I., there was a deliberate attempt to exploit 
fcthe feudal relations in the interest of the king, which 
■Resulted in carefully elaborating and defining the 
"feudal obligations. Erelong, as far as feudal law was 
concerned, especially feudal land-law, England was 
leading Europe. It may lie remarked in conclusion 
Utat the Salisbury oath, which is likely to strike one as 
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a marked assumption of power upon the Conqueror's 
part, was not a new kind of oath. There is evidence that 
such an oath had been required at other times during his 
reign, and he and his ancestors seem to have habitually 
required the same in Normandy. It established in Eng- 
land the important principle that every man's oath to 
his lord was taken saving his allegiance to his king. ' 

1. The Local Courts, Communal and Private. — Tlic 

Anglo-Saxon local judicial system remained fot 
some time after the Conquest little changed. Its 
usefulness was probably recognised by the new 
king, who certainly had nothing worthy to replace it. 
The private jurisdictions, which have been noted as 
seriously cutting into the hundred courts, were now, in 
most cases, the jurisdictions of Norman instead of Saxon 
lords, and the old conception that they were still in some 
sort public courts with changed presiding officers proba- 
bly soon passed away. But notwithstanding the sub- 
stantial continuance of the old system, certain important 
changes did begin and certain new conceptiojis 
inevitably arose in the early Norman period.^ 

The duty of attending the shire court became more 
and more attached to certain holdings of land.* This 
change was of very slow and obscure growth and re- 
sulted in many anomalies. The largest holdings did 

■ Though WiUiam I. did not consciously mndify th« feudtl 
system, it must not be supposed that he *rui neglectful of his cm 
interests; but he cared for these in an eleventh century manDcr 
and not in the mann«r whi«h some modem writers bax-e ascribed 
to him. See below, pp. loo-io*. 

> These are to be briefly outlined here, and this consideratxiii 
will serve at a starting point for the consecutive study of ths 
creation of the English judicial syatem in Part III.. |I. 

• Maitland, The Sviiort o} tkt County Conrl, English Histories] 
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ot alwa>*s owe suit of court, and the actual make-up of 
le court under this system must have been a curious 
imble of high and tow, rich and poor. Soon after the 
lonquest, the ead, and the bi^og^^fULsed to attend 
he court, leaving tKc" «herTff'asjthe__only presiding 
r ceaistttottng: offiwr— a. diangi; that was to funda- 
tally alTect thfLCQwrt's ;iit,.;iL- 1 isi >iy. Earl began 
) bea~Iitlc of nobility instead of signifying an office. 
"his was a result of preceding Nonnan history, during 
'hich the control of the dukes had been so complete 
mt no great official power had been allowed in the 
uids of a local nobility; the counts, who, in some 
ispects had corresponded to the Anglo-Saxon earls, 
ere few in number, practically confined to the ducal 
uuily, and with no such relation to a local court as 
hat held by the earls. The bishop withdrew from 
he shire court as a result of William's separation of 
fedesiastical from lay jurisdiction.' The court met. 
m formerly, twice a year; but it could be summoned 
Sftener by the king when he had any special business 
;hat he wished it to transact. The time of meeting 

id the make-up of the regular hundred court' under- 

t no change in the early Norman period; by that 

it was held either by the sheriff or by some 

Bputy directly responsible to hira.^ 



vinr iii.. 417-431. Tbc tcrritomlising of suit of court probably 
pn in the Anglo-Saxon period, but this has not b«en proved. 
above, pp II. 33. 
See below, p. 1 16. 

On lh« ■pecially lull mectinf^ ot the hundred court in Henry 
time, meelingi th«t were really becoming king's court*. ie« 
ioir, pp. 168-170- 

' In the Q>b*cun knd uareli»bte Letts Htnrici PHmi, we reul 
the po«ibility. if neitfacT >lord nor his tteward could attend court. 
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In the reign of William 1 1. , the holding of the hun 
and shire courts fell into irregularity and abuse. 
some extent, the king was manipulating them tn 
own interest through his officer, the sheriff; but 
doubtedly the chief abuse wus by the sheriff himsel 
The courts were summoned capriciously, and unusud 
or extortionate fines were levied. This would havt 
been impossible in the Anglo-Saxon period when bishop 
and cari sat with the sheriff, and the essentially popular 
character of the courts was safeguarded by this baJanco 
of officials. Henry I., early in his reign, ordered 
that these courts be held as they had been before 
the Conquest, thus correcting the sheriffs' abuses ot 
his brother's time. This was but a small part (rf 
what Henry did in a judicial way. As has been re- 
marked, his reign opened the great period of constitution 
making, and, more particularly, the twelfth century 
judicial development. Hence we do not consider in 
this section the later fortunes of these ancient courts. 

As to private jurisdiction, the Conqueror had, ol 
course, always known it upon the continent and must 
have regarded it. in some form, as a part of the natural 
order of things. It was growing rapidly in England 
in Edward the Confessor's day. a gromh that must 
have been fostered by the incoming continental ideas. 
As the vague and illogical Anglo-Saxon conceptions ol 




of the lord's being represented by the priest or reeve and four men 
fnxn the manor. If such a system actually prevailed in the ordinary 
hundred And shire court*, it i« impouihle in say whAt th« fuoctlooi 
of th<«e reprcsentntivca were. The reeve and four oien woul' 
ordimtrily be vitlcinx, and it is clear that they were- not re{ari!e^ 
as suitors, that is, could not act as jud^s in the couru As ' 
their eonnection with the Etankpledge and later jury systoa 
bckw, pp. 13;. 147, 148: 169-171. 
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rivate courts played oo paxt in later history, it is 
accessary here to grasp clearly the main ideas brought 
ihe contineni. The principle that a man had 
ictional rights over the unfree tenants of his land 
its origin in the Roman empire. Such rights can 
ly not be regarded as having originated in 
lental grants. On the other hand, pri\'ate 
iction Qvtr freemen grew upon the continent 
It a later time and as a result of the breakdown of 
: centra] government. This tiK>k place in three ways : 
sovereign, in his weakness, made to private indi* 
luals grants that either expressed or implied judicial - 
fsuthority; men who had Iwen bona fide ofTicials in 
I earlier times continued to exercise their judicial 
[functions, essentially upon their own private re- 
^xnsibility. after the state had broken down; and 
there were out and out usurpations. ' It was natural 
Ihal a recovering central power, especially one under 
[the sway of the Roman idea that the sovereign was 
3urce of all legislative and judicial authority, 
assume that all such power in private hands had 
[passed there by royal grant, and hence could be re- 
joined whenever the king saw fit. The Conqueror and 
kis early successors did not do much theorising upon 
this matter, but the lavish judicial grants whidi they 
wmetimes made certainly implied that they had a 
fP»d deal to give; and where they found any one 
exercising a jurisdiction su great as to l)e prejudicial 
I to themselves, they were very fertile in practical means 
lo limit it.' But there came a time when an English 
long set himself to theorise upon the subject, and it 

'See AdaiDS. CivilisatioH durtx^ the MiddU Ages, pp. 310-314 
■ For coodit ions la pre-coaqurat Normandy, sec above, pp. 76, 77. 
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will be useful, in that connection, to have in mind 
actual historical facts. ' The Noiman Conquest 
responsible for the first dear formulation in En 
of the idea that the king was the source of law. 
also brought in the principle then obtaining on 
continent, that a man had, by virtue of the feui 
relation, some degree of jurisdiction over his 
These two ideas, at bottom contradictory, mi 
sooner or later clash. 

As the classes of men and the classes of courts 
the Conquest have now been considered, it may 
useful, by way of recapitulation, to note in what court 
the three classes, serfs, non-noble freemen, and nohie^ 
would ordinarily appear. The serf was entirely unde 
the jurisdiction of his lord in the manorial court 
his lord's steward presided and his fellow serfs ao 
probably the freemen on the same manor were W 
judges. The non-noble freeman was under the juris 
diction of his lord, where such jurisdiction belongpJ 
to the latter of ancient right or had been acquirrf 
through the new disposition of the land, or he might 
still be subject to the hundred court. In the lonJ'l 
court, he was judged by the other freemen of thi 
manor, probably not often by the villeins. Thi 
natural working of the continental idea of the lord") 
judicial authority over his tenants was undoubtedlj 
reducing the sphere of the hundred and shire court! 
and tnis process might have reached its logical coo 
elusion had not a new and mightier force interrupt© 
and changed it. The noble, the man holding upq 
condition of honourable service, was under the jurit 
diction of his lord and was amenable to a court ov( 

See bctow, pp. ij&, 179. 
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filch the latter presided, and in which his fellow 
psaJs, those holding oC tlic same lord, were his 
fees, in a very literal sense of the word, he was 
Iged by his peers. This court was not held at a fixed 
te or place like the manorial court.J-lt was char- 
eristic of the strictly feudal jurisdiction to operate 
gularly, simply as oceasion required. It had an 
n less flourishing and lengthy career in England 
n the other form of private fiurisdictioni The 
best suzerain of all, the king, haa his fevntarVourt 
de up of his tenants-in -chief, in the same manner as 
r other lord with vassals. It was the CugaRegis, 
king's court. ' But he was king as well as suzerain, 
I a might)' king at that, and, from the beginning, 
feudal court did some extraordinary and unfeudal 
ngs in the way of arbitrary interference in cases 
her in the communal or private courts. The king's 
Ut was soon to be the most prominent factor in 
Iglish judicial history. 

this sketch of the local powers and jurisdictions 
ft after the Conquest must include a mention of the 
latine earldoms. The well-known object of these 
s to erect a specially centralised, efficient, and 
crested power on the dangerously exposed frontiers. 
Iliam, whose conquest had done so much to rid 
gland of ovcrpowerful earls, perhaps did not at 
It feel ready to do entirely without this favouriti? 
Durce of immature governments ; but it is more likely 
\l he accepted something of the sort as a matter 
course and that the traditional locations of some 
!h powers in Anglo-Saxon times was of influence. 
rtain earls were given large, compact pieces of 
Sec Wow, pp. IOI-I04. 
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territory which were made practieally exempt fro 
all fiovcmmcntai interference, as far as internal aSsa 
v:cTc concerned. Chester. Durham, and Kent wa 
the three palatine earldoms established. As Ket 
was only granted for life, little account need be take 
of it. The two others lasted long and had man 
important consequences. Several other holdings, 
pecially those on the Welsh border to the south 
Chester, fell only a little short of these in point of s\xe 
compactness, and immunity from state interferencej 
But when these greatest of private powers after tha 
Conquest are compared with the houses of God*i 
or Leofric in Edward's time, the contrast is so st 
as to need no insistence. 



3- The Boroughs.— Although the Nommn 
resulted finally in greatly stimulating all commercial 
industrial interests in England, its early effect ;i[X>n 
boroughs was depressing. We have seen that in the lal 
Anglo-Saxon period'the boroughs were more and mc 
regarded as being upon the domain of some lord, 
that the king had by far the largest number. > Ui 
the influence of continental ideas, all boroughs bees 
lords' boroughs soon after the Conquest." "When 
citizens of the struggling continental municipalit 
of this period were regarded individually, they wc 
always classed as ser\-i]e. and most of them were 
servile origin. It was natural that the new Nor 
lords of the English boroughs should regard the 
gesses in the same way. This could not but tend 
lower their status, but the idea was so contrary 
fact in England that its logical results in 

> See above, pp. ^j. 36. 
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ment of burgesses were far from completely realised. 
However, the somewhat arbitrary levying by the 
riord of a payment called tallage from his boroughs 
I certainly originated in it. Tallage is to be care- 
' tally distinguished from the old ftrma btirgi, made up 
of the rents, tolls, and court fines.' 

The boroughs also suffered severely from the ex- 
tended devastations which William I. found necessary 
to the complete conquest of England.' But the stable 
peace which the strong Norman and Angevin kings 
gave the country and the commercial advantages 
of the closer connection with the continent soon began 
to affect the boroughs favourably. This was noticeable 
as early as the reign of Henrj' I., and from that time 
the boroughs entered more regularly upon the struggle 
for liberties and immunities which began slightly 
before the Conquest. The specific things they were 
Seeking ^'aried somewhat according as they were 
King's towns or those of ecclesiastical or lay lords, 
but may be grouped, in a general way, as follows: they 
*anted their firma fixed at.a lujpp sum, and, in the 
of the king's towns, paid directly to the king with- 
Jt the sheriffs intervention; they wanted to be free 
^m tallage- and Danegeld ; they wanted as little 
interference as possible from outside in choosing their 
pf^ccrs and in jurisdiction, every burgess being amen- 
*olc only to the borough court; they strove to mitigate 
^e network of tolls by which they were surrounded 
*t\d which hampered the ingress and egress of traders. 
Henry I. granted a charter to London which may be 

' Sc«above, p. 37. 

'"The civic population recorded in DomcGdny fril (mm 17.000 
to 7,00c ■■—jMedley. Kttglish CtinsiiitilioHat Hiitory, p. 413. 
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Conquest; from reign to reign and century to cemurT, 
one has to carefully revise his conception of the Ei^liih 
kingship. It is, perhajis, needless to say that vha 
William conquered England he did dot trouble htnadl 
about a theory of royalty. He knew its jiractid 
limitations in both England and France, and la 
determined to rid himself of these as far as possibit 
The substance of power was what he wanted. Btl^ 
certainly did not purpose to emphasise any brealc in* 
Anglo-Saxon policy caused by the Conquest; he W3i 
the successor of Edward rather than a conqueror intnv 
ducing new and strange notions. He laid nnidi 
stress upon the promises of Edward and Harold, and, 
in the coronation ceremony and the important corona- 
tion oath, he followed the Anglo-Saxon form. But 
he immediately began to rule as no Anglo-Saxon 
king had ruled, and the introduction of feudal tenure 
and the ambitious expectations of his followers did 
not reduce him to the empty kind of suzerainty beW 
by the king of France. English kingship changed 
because there had been a conquest and because the 
Conqueror was what he was, and it remained changed 
because his successors were, for the most part, strong 
men with a similar determination to rule. Had he 
been succeeded by weaklings, there is no reason to 
suppose that it would not finally have fallen back where 
it was in the person of Edward the Confessor. The 
Norman kings had no well-defined conception of ab- 
solutism; they thought it possible to obtain sufficient 
power under the old forms. The facts preceded theory; 
new conceptions dawned slowly in the middle ages, 
and before any distinct theory of alisolute monarchy got 
lodged in people's minds the king's power began to be 
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~^ limited in a new way, and a new set of ideas, destined 
isto be permanent, began to form. 
H Notwithstanding this general precedence of fact over 
Htheory, there was brought in from the continent by the 
"•^ Conquest at least one important idea concerning king- 
l^ip that had only in the vaguest way been in England. 
tt was the idea that the so\'ereign was the source of all 
*tgislative and judicial power. It had passed into 
Jrankish kingship, as had so much else, from Rome. 
It is easy to get a wrong impression of the x-ividness 
with which this had ever been present on the continent ; 
we see it quite clearly in Charlemagne, but after him 
it had certainly lost all reflection in facts. This 
Roman idea was an important factor in the creation 
I of the English judicial system.' 

The best concrete example of the great power that 
the Conqueror was exercising by the end of his reign 
and, doubtless, his most original piece of work, was the 
Domesday survey. While it had no technical bearing 
upon his relations to his people, either as feudal lord 
or sovereign, it wxs of immense practical value in 
putting the resources uf the newly acquired country 
at his command. The Domesday sxirvey was really 
a census, undertaken on a scale of magnitude and 
precision, which, for times when anything of the sort 
was almost unheard of, testifies, as nothing else does, 
of the organising genius and energy of its author. 
William had conquered him a counto'! it lay open 
and sulxlued before him. giving hira an unmatched 
opportunity to do with it as he chose. He would know 
his new acquisition to the smallest details, its re- 
sources, its population, its local conditions and history, 

• Sec Part III.. 1 1., i. 
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The resulting Domesday Book gives us a know 
ledge of England in the eleventh century such as is 
possessed of no other European country for the 
same period.* 

The early Norman king governed in conjunction 
with his feudal court, which, for more than a century 
after the Conquest, was known as Curia Regis or Con- 
silium.^ So many important parts of the English 
government have grown out of this body that there 
has. not unnaturally, been much interest manifested 
in its origin. Many scholars have felt great pride 
in tracing all the best products of England's 
later constitution to something primitively Anglo- 
Saxon, and hence have discussed this question with 
a considerable amount of bias. The cause for pride 
seems so obviously to lie in the successful de- 
velopment of the primitive institution into a thing 
of permanent value to all mankind that one ought 
to be able to approach the question of origins with 
an open mind. 

The term Curia Regis was applied to a small, per- 
manent body of officiaU and barons in attendance oa 
the king, and to a larger body of counsellors, who, in 
early times, met three times a year on the three great 

■ nocitmentfl 3 and 4 in A, and S. are chsntctemlic vntruM in the 
Domesday Boole. The chief matter o( coostilulional iatcrcsl 
in connccliun with the Dometdnf survey is not the fnct of the 
«ur\**y ilaelf but the method by which it was made. See betow, 

p. 140#- 

■ In the Laiin of this time, there was hut one word (or countell 
council, niuntly, ^cuiiiuin; hence it is hard to telJ io what ; 
the word .sixniftcd a. distinctly rrcngnijctl body of men, II seems 
to hav-e more frequently meant counsel, and it is safer not to rej^rd 
it as indicating any spcci5c fonn or ditlercntiation of the Curia 
Regis until a much later time. See below, pp. 3)17-389. 
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church festivals when the king wore his crown.' It 
is impossible to make a clear distinction between the 
■work of these bodies. One is, perhaps, inclined to 
think of the smaller Curia Regis as administrative 
and the larger as deliberative or legislative, but these 
are ideas entirely foreign to the times. Little delib- 
eration took place, and the assent of the barons to the 
king's ordinances seems to have been much a matter 
of form. Work that we should consider judicial and 
administrative occupied most of the time of the 
Curia Regis, the larger meeting especially devoting 
itself to the former; but, as far as can be jtuiged, there 
existed at the time no conscious distinction between 
either the functions or the powers of the two bodies. 
it is more correct to say that there were not two bodies, 
but larger imd smaller sessions of the same body; 
when the larger Curia Regis was in se-ssion, the smaller 
ceased to exist. 

The question that next arises concerns the com- 
position of the larger Curia Regis. Was it made up on 
the same principle as the Anglo-Saxon witan? The 
principle of its composition some half or three quarters 
of a century later is very evident, and the specific 
question here is as to how soon after the Conquest 
this principle began to operate. The Curia Regis 
of Henry II. 's time was made up, for the most part, 
of the king's tenanta-in -chief. The officials and mem- 
bers of the king's household might. ohviou.sly, attend 
on other grounds, but most of the great officials were 
vassals of the king. The king might in\'ite persons 

' An txact Ante fw this bifii Tc.it i on of the Curia RcgU cinnot b« 
lUsigaed. but there tm certainly traces of it before Henry I . in 
vhoee mi^n it became pennanent and important. 
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whose attendance he wanted for some spedal and 
immediate purpose, as was often the case with papal 
legates: and it must not be supposed tliat the lesser 
tenants-in-chief all attended or were expected to at 
tend. Bui the principle existed that the great majority 
attended because tliey were kinj;;'s vassals. Thtt 
means that the Ciuna Regis was the king's feu<lal 
court. Now was it a feudal court immediately after 
the Norman Conquest or did it only gradually become 
so? It is foreign to the spirit of the time to suppose 
that William consciously changed the witan into a 
new kind of council. But as the feudal tenure began 
to prevail, most of his counsellors would naturally 
be those who held from him in chief. William brought 
in the continental feudal organisation because he 
knew no other and, when he had done so, he was boimd 
to have a feudal court made up of his tenants-in -chief, 
just as every other lord of vassals had. Thus wc may 
believe that the king's feudal court, the Curia Regis, 
came into existence in England almost as soon after 
the Conquest, and with about as much conscio'bs 
creation, as the Norman-French language. 

5 . Taxation. — ^The Normans brought into Bngland no 
ideas on taxation that were in advance of those already 
there. In fact, the Danegeld imder Cnute probably ap- 
proached morenearlyatnietax than anything known to 
the Normans. Hence what has been said of the concep- 
tion of the royal revenue as being the proper and 
sufficient support of king and government, the idea 
that the king shoidd "live of his own," applies long 
after the Conquest. ' But a cliange in the Danegdd 

■ Sec below, pp. 56, 57- 
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and some changes in the ordinarv' sources of revenue 
and the ideas connected with them, changes that 
formed starting points for later development, need 
to be noted here. 

The Conqueror renewed the Danegeld, which had 
been dropped by Edward the Confessor, and trebled 
it. This made it a tax of six shillings on every hide 
o( land.' It was levied regularly, and Cnute's use 
o( it as a regular payment for the support of govern- 
ment was made permanent. From the Conquest, there 
has always been a land tax in England. WilHam's 
use of the Danegeld is an excellent example of his 
adc^tion of an Anglo-Saxon institution that seemed 
likely to prove of value to him. The trebled Danegeld 
was oppressive, resting heavily upon the Anglo-Saxon 
middle class, and probably contributed to the de- 
pression of status in that class which v/ns the final 
result of the Conquest.' The desire for more ac- 
curate knowledge of the wealth of his country, to 
serve as the basis for the assessment of this tax, was 
an important cause of William's Domesday survey. 
The data obtained served for the assessment of the 
land tax for over a centiu^. 

Under feudalism, some of the requirements of 
state were provided for in a precarious fashion by 
means of the nexus of private contracts. Thus, if all 
these were kept, the king would be able to lead into 
the field as many knights as the land of the country 
was reckoned as owing him. Where feudalism was 
thorough-going, there was no possibility of anything 
like modem taxation, for the king was in immediate 

■ The hide avenged Bboitt no Acrca. 

■ 6co above, pp. Ko-8j- 
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relations only with his tenan'^-in-chief. From them, 
the payments known ks tho aids were, tn theory.', vo!- 
uatary gifts to the overlonl on certain exceptional 
occasions when he was in special need of mone)'— 
ransoming his body^ when taken captive in war, the 
knighting of his eldest son, and the first marriage of 
his eldest daughter. If an aid were to be taken upon 
any other occasion, the consent of the vassals must be 
expressly given.' When the king was able to take 
such unusual aids with some frequency and regularity, 
their original character was passing away and, 'they 
were appro.xi mating taxatioru This change can be 
cleiirly seen in the thirteenth century, but the limited 
number who could be concerned in the aid prevented 
its becoming the germ of any form of national tax. 
From his vassajs the krfig also received a consider- 
able revenue through the so^:allod "incidents" of 
feudal tenure, the most important of which were 
relief, wardship, and marriage.' In the reign of William 

* WluLt ■• t»id of luak or any other clement, expressed or implied, 
iR the feudal contract applies, of coun^. to any lord and hi» vaauJi 
aa well as to the king and his vgtsgals. 

•At the death of the vastaal, the powvxnon of bi^ holding re- 
verted to the o\'erlord ns a result of the laiter's abiding proprieior- 
lihipt when the heir of the deceased voual took possesion of the 
land, the payment of the relief was an acknowledgment of this 
fact, ^^'hcn the heir was a minor, the lord was his guardian during 
minority and received more or less of the land's income during 
that time. The lord must have a voice in disposing of the hand of 
an hetreai in marriage, as her husband would hi'come his vasnl. 
Bhc was often giwn to the highest bidder. It is not always easy to 
distinguish cxnctly Iictween the normal and necenaiy use and 
the abuse of these incidents- Although their true propriety had 
long before passed from them, they and other minor incitieats 
remained aa a source of rewnue until the abolishing of feudal 
tenures in the reign of Charles U. 
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11., came the well-known abuse of Uiose incidents, but 
it should be remembered that much was done at 
that time in the way of developing and determining 
them. While for a long time valuable to the king 
and to every feudal overlord as a source of revenue, 
they had no element of taxation in them; they were 
incidental to a siMxial form of private contract. But 
these contracts served the state in a really public 
manner when they supplied an array. That this was 
recognised is shown by article eleven of Henry I.'s 
coronation charter: "To those knights who hold their 
land by the cuirass, I yield of my own gift the lands 
of their dcmcnse ploughs free from all payments and 
from all labour, so that as they have thus been favoured 
by such a great alleviation, so they may readily pro- 
vide themselves with horses and arms for my service 
and the defence of my kingdom."' It was felt in 
Henry I.'s days thiit the prelates who held from the 
king by barony, but who, owing to their ecclesiastical 
character, might not ser\'e personally in the field, 
should make a payment of money instead. This was 
the origin of scutate, or shield-money. It was the 
commutation of a sen'ice owed on the basis of private 
contract; but Henry 1. was so much a sovereign as well 
as suzerain that, as in the article of his charter just 
quoted, one feels that the public character of the ser- 
vice provided for in this private manner was being 
much emphasised. This was still more the case in 
Henry 11. 's reign, when scutage was extended to 
laymen and became a system for commuting personal 
service that the sovereign manipulated much to suit 
himself, and from which he derived much money for 
• A. and S., p. i. 
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hiring mercenaries on the continent. In the hani 
of John, it became so regular and frequent a le\'y that 
we can no longer think of it as a commutation of any- 
thing private or public; it had become a tax. But 
as was the case with the feudal aids, scutage concerned 
a class of men rather than a kind of property, and 
hence, in the fading out of feudal distinctions in the 
late thirteenth century, it came to an end. 

A source of revenue that has the appearance of a tax 
was the tallage levied upon his boroughs by the king; 
but, as has been shown, this seems to have had its root 
in two continental conceptions: one, that a lord had 
the right, on occasion, to take something arbitrarily 
from the property of his unfree tenants; the other, that 
the citizens of a municipality were unfree.' The king 
tallagcd his boroughs as a lord of tenants, not as king; 
hence he tallaged only those on the royal demesne. 
Other lords could tallage their boroughs; but it finally 
became an established practice that they should 
tallage only when the king did. Here again, it was 
only a class that was reached, and that in a private 
rather than a public way. Tallage practically ceased 
in the fourteenth century. Thus for long after the 
Norman Conquest there was no system of national 
taxation and no conception of taxation, in any proper .| 
sense of the word. The king had various sources of 
revenue. It goes without saying that, as in the case 
of Danegeld, the Norman kings retained any important 
means of supply that had attached to Anglo-Saxon 
kingship. As a matter of fact, the Danegeld was a tax, 
but it had been the offspring of accidental necessity 

' Set above, pp. g6, 97. The term tallage was not applied to thii , 
payment until the reign of Henry TI. 
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and bad been retained, as any source of revenue, 
however originattd, was always retained.' An actual 
tax had preceded any idea of taxation. Generally 
speaking, throughout the twdfth century, the kmg 
"lived of his own." 

6. The Church.— The effects of the Norman Conquest 
upon the English church were many and fundamental. 
It not only brought the primitive, insular church into 
vital touch with continental conditions, but it did this 
at a time when centralising tendencies, the exaltation 
of the papacy, separation of cliurch and state, and the 
strengthening of the former at the expense of the latter 
were the ruling influences at Rome and at many 
important ecclesiastiad centres. The Cluniac move- 
ment had reached its height and was soon to be sur- 
passed by the Hildcbrandine principles, which, carried 
to their logical conclusions, would have made Europe 
a theocracy. liildebrand had not become Gregory 
VII. in 1066.* but was. and had been for some years, 
the most influential individual in the Roman curia. 
It was a time of unprecedented opportunity for the 
growth of papal influence in Europe, and Hildebrand 
knew how to take wonderful advantage of it. In 

tThe Dan«gcld, under that name, cease'd early in Hcnrj- II 'a 
reign, but something corresponding to it W4S levied occasionally 
throughout his life. In 1194. a new boKta of asMsxment for the 
land tax cam* into uec; th* cartitatf, or lao acres of plougbUnd. 
took the v^tux of the hide, which had become an itl-uiidvRctood 
and antiquated unit. Tho tax levied on the carucate was known 
aa eanttag*. It was destined to a brief existence, coming to an 
«nd under Henry III. The origin of what may be properly leniied 
national taxation wiH t'le considered in connection with the origin 
of purtiaincntary control of taxation. Sec below, pp. ^5^361, 

* He became pope in 1073. 
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France, Spain, Hungary, Bohemia, and even Scan- 
dinavia, local conditions were most shrewdly utilised 
Eor spreading the Cluniac reforms, and especially for 
emphasising the authority of the pope — where passible, 
in the concrete form of a papal overlordship of the 
feudal ty]je: where not, in any form thai presented 
itself. » 

Most significant at just this time were the pSj^d 
relations with the Nurraims who were establisla^^ 
themselves in southern Italy. In 1059, Pope Nicholas 
II. granted to Robert Guiscard the title of duke of i 
Apulia and Calabria, but on condition that Robert ' 
do him homage and hold his dukedom of him upon ' 
a strictly feudal basis. In 1064. Pope Alexander II. \ 
sent a consecrated banner to Roger. Robert Guiscard's 
youngest brother, who was engaged in the conquest 
of Mohammedan Sicily. It was looked on as some- 
thing in the nature of a crusade against the infidel,. 
and, as the conquest of Sicily had been vaguely taken 
into account in the negotiations of 1059, then- was an 
expectation on the part of the pope of holding the whole 
of south Italy and Sicily, the future kingdom of Naples 
or the two Sicilies, as a vassal state. Here were Nor- 
man adventurers who won for themselves a powerful 
state, with no shadow of legal right save what may be 
thought derivable from paixil grant and sanction, and ' 
who then became vassals of the church. There was 
a certain propriety in the fact that Norman rulers were 
coming into this personal relation with the papacyi 
for Normandy stood for very advanced ideas in church 
reform; its monastt-ry of Bcc was known throughout 
Europe as a sort of second Cluny, When, therefore, d 

■ Sec Stephens, HUdtbraHd and kis Tirnvs, cb. viii. 
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t this verj' time, the duke of Normandy proposed to 
onquer England, a country over whose church the 
lapacy had almost no control and from whose chicE 
rchbishopric the Norman Robert of Jumidges had been 
eccntly and uncanonically driven, it is no wonder that 
iildcbrand was interested, and regarded William's 
mdertaking as a parallel on a grander scale of that of 
be Nomian Roger in Sicily. 

The word Crusade was not yet Heard in the Christian 
rortd, nor was it to be heard till near thirty years later 
rhcn Peter the Hermit at the Council of Clermont was 
o utter his fiery declamation against unbelievers; but a 
irtual crusade was prearhed against Harold and his ad- 
jerents. and all Europe knew that when William's ship- 
luilding should be ended and he should be ready to sail, 
is troops would march to battle under the protection 
f a banner consecrated by the successor of St. Peter. ' 

One of William's chief advisers and his closest friend 
fas the great Lanfranc, who had been made prior of 
he abbey of Bee In 1045 and was later abbot of a great 
aonaster>' in Caen, and was thus identified with the 
aost advanced continental thought on church reform. 
,anfranc had also been for many years famous as 
, theologian. His relations with "William increased 
be pope's expectations of church reform in England. 
lut the expectations did not stop with refonn. Why 
hould not the Norman kingdom in England follow 
he example of the Norman dukedom in Italy, and 
uarantee its continued co-operation with the pqie 
ly the close, vassal relation? 

• HodgVin. The History ef Enzlatid from ttu EarUtst Timts to Uu 
Jorman Congest, p. 476. 
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We have now to consider William's attitude, aftef 
the Conquest, towards the pope and towards the 
English church, and how the changes necessarily 
wrought in the church Ijy the influx of continentaJ ideai 
affected its relations to the state. Wi]liam had been 
very willing to profit by the moral support and tlie 
prestige which the pope's patronage had lent his 
undertaking, but he did not intend to allow the pope 
to gain any hold over England that would at all diminish 
his own power. His policy was like that of his ances- 
tors in Normandy, who had favoured a pure and %*igor- 
ous church and under whom Normandy had become 
prominently identified with church reform, but who 
had been masters of everything in their duchy. About 
1076. the demand, which must have been expected,' 
came from Hildebrand, now Gregory VII. It was 
that William should dohomagetothe pope for England. 
The papal legate, who brought this demand, bore also 
the request that the old English pa>*ment to the pope, 
known as Peter's Pence, be more diligently collected 
and sent. William readily acceded to the latter, but 
to the demand that he become the pope's vassal for 
England, he rcphcd that he had never promised it, 
and tliat his predecessors in England had never entered 
into any such relation with former popes. 

William's specific policy with respect to the church 

> "It is quite within the timita of potsibility that. In his negotiating 
with Rome Ijcfore his invasion of England. William may have pvco 
the pope to uTidC'rst&nd, in sorw ind^nite nnd informal wav. that 
If he won the ItinKdnm. he would hold it of St. Peter. In accepting 
the consetTated banner which the fxTp* had sent him. he rould 
hardly fail toknow that he might be uiiderstood to he acknowledBing 
a feudal dt-pi-mlence" — Adams, The History of Enetand (io*6~ 
t>i6), p. 49. See ibid , pp. ;S~5o for an excellent general aocoiint 
of the effect of the Conquest upon the Englieb church. 
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in t^ngland is stated in the well-known niles that have 
generally been ascribed to him. He would allow no 
one in his kingdom to acknowledge a pope as true 
pope except upon his authority * ; no letters were to be 
received from the pope that he had not first seen; 
the national synod of the church was neither to enact 
nor prohibit anything which was not in accord with 
his will; no bishop could excommunicate or bring to 
trial any of the king's barons or ministers except at 
his command. Whether these rules were formulated 
by William or the chronicler who recorded them, 
there is reason to believe that they represent William's 
purpose and practice. Their enforcement meant royal 
oversight of the relations between England and Rome 
and a strict royal control of internal church polity. 
This clear-cut, masterful attitude of the Conqueror 
undoubtedly had an influence upon the relations of 
church and state in England at many later times, and 
worked itself into the English tradition that shared 
in producing the important anti-papal legislation 
of the fourteenth century.* 

OE the changes necessarily wrought in the English 

■ In a time of frequent anti-popes, and when the attitude of 
country towards claimants of the papal oAice mijtht have toMny 
political bearings, tliis was a necessary principle for a aovereign 
who would n'.'illy rule, 

*Why Grcjrory VII.. who must have been offended at what he 
pro1>ably considerrd William's ingrntitiidc and had faith, never 
t»e>d eoerci\-e measures in order to gain from the conquest of 
England the advantages whicli he had looked for, is an interesting 
question. The Mtswei pru1>ably li«s in the greater importance 
tlie contest with the Emperor must have had in the eyes of a pop* , 
of that period: and the practicul difHcuUy uf dealing with so di| 
'tnnt a country as England, filled uith the traditions of nn inde- 
pendent church and having such a self-willed so%vi«tgn a« th« 
Conqueror, must have been great. 
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church by the Conquest, enough caii be seen in the 
eariy post-conquest pericul to make clear the general 
character of the continental influence; but it created 
some conditions, the results of which to church and 
state showed themselves very gradually. The old prob- 
lem of the relations of the two English archbishops' 
faced Lanfranc as soon as he became archbishop of 
Canterbuo'- While his authority was questioned in 
the province of York, he could not carry out the 
thorough-going reorganisation and reform which seemed 
to him imperative. That province coincided roughly 
with the old Danelaw, the part of England that, under 
Edwin and Morcar, had held aloof from Harold, and 
was the hardest for William to subdue. It threatened 
the unity and good government of the church as well 
as the state. William naturally favoured the claim 
of Canterbury; the questitin was referred to Pope 
Alexander II., who, however, refused to decide and 
referred it back to an English council. In 1072, 
a council was held that judged unequivocally for 
Canterbury. As the decision was based on historical 
groimds and much documentary proof was adduced, 
it seems likely that it was intended to be final. ' Though 
this was far from the case, it is important to note 
here that it settled the matter for Lanfranc's lifetime ' 

* See above, p 65, now i. 

' The documcnls were, for the most part, forgeriea by Lanfranc. 
See Adams. Tlu History of England (1066-11 16). p. 44, and BOhmer. 
Dir Fahchung^n Ershiickof Lanjrankt von CatUfrbury, cited by 
Pro''e»»or A damn. 

» It was again violently disputed in. the reign of Heniy I. In 
1137, the real matter at Usuc was doil^^cd by the archbishop of 
Canterbury's applying for. and receiving, the office of papiil irgate. 
on the basis of which he could exercise authority over the arth- 
bishop uf York. This proved the final, tliough logically uniatis- 
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and gave him the coveted opportunity to deal with 
the church as a whole. 

As Norman barons were given the lands of Saxon 
carls and thegns, so Nomian prelates filled the vacancies 
in the English church, and many vacancies were made 
for them. During the first three or four years after 
the Conquest, the church was left quite undisturbed; 
here as elsewhere it was William's disposition to let 
things remain. But it became increasingly clear to 
him and to Lanfranc th:it a general overhauling of the 
church was necessan*. Probably they did not at 
first realise how serious were tlic differences between 
the English church- and that which they had always 
knoiwi; its ignorance and its niairied clergy must have 
surprised them as much as its archaic customs and 
its isolation. About Easter of 1070 a council met 
at which three papal legates were present. The re- 
moval of Stigand, archbishop of Canterbury, whose 
irregular supersession of Robert of Jumi^ges had 
helped win the pope to the support of William, was 
its first work, i'rom this beginning, the process of 
displacement and filling of vacancies went on rapidly 
until, at the end of the year, only two or three English 
bishops were left. While the reign of William covered 
the period of the great conflict between Gregory VII. 
and the Emperor Henry IV. over the manner of in- 
wsting prelates, William did not abate in the least 
his participation in the ceremony. With this whole- 
sale creation of Norman bishops and the consecration 

factorj'. solution of the problem: for in laai, Stephen Langton. 
arvhlMshop at Canterbury, succeeded in estiiblishin^ it as » principal 
that ihr oflice which he held ncccsaarily carried with it thi: Icgatine 
powpr. anti thai an archbishop of Canl^rlmry was papal legate (roni 
the moment of the pope's confirmation of his election. 
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of Lanfranc as archbishop of Canterbury is August 
of the same year, the Iransfonnation of the EngU&h 
church was well under way. 

In the early years of William's reign, as in the Anglo- 
Saxon i)crit)d. it is hard to distinguisJi a general synod 
of the church from a state council. There seems to 
have been one important trait, however, that marked 
ofT the early Norman from the Anglo-Saxon synod; 
whereas it wax summoned by the king, and barons 
as well as clerjy were present, the final decision in 
church matters lay with the clergy alone. The church 
made its own laws. In the course of time this real 
legislative independence refiected itself in the personnel 
of the legislative body and the s>*nods were attended 
by clergy only. ' While this change was taking place, 
there was being created the practically new diocesan 
synod. This was a democratic assembly of the clergj- 
of the diocese. It was ver>' important at a later 
time in connection with the origin of the representative 
system in Convocation. * 

About 1070, came William's famous edict separating 
the lay and ecclesiastical jurisdictions; the bishop 
ceased to be a necessary member of the shire court, 
and thereafter any one who was to be "impleaded by 
the episcopal laws for any cause or crime" was to go 
to the bishop's court. ^ Perhaps this was the most 

'AdAms, Th* History 0/ England <io66-iii6) pp. 44. 45. It 
is tnt<r«tini(; to note, in view of Ut«f hi«ory. that under Henry I, 
the archbishop of Ciuitcrbury began to hold his provincial asBcmMy 
at the tame time that the king held his court. See below, p. J38. 

»S«e bellow, p. .ij». 

»A. and S., document i. Just what was done here and its 
relation to later judicial history will be discussed in Part lU., 
1 1.. 5. 
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striking and sudden introduction of continental prac- 
tice. But changes were appearing rapidly. When 
the new bishops and abbots received their endowments 
of land, it was made clear in each case that a part of 
the land was held as a barony; that is, the bishop or 
abbot held land as a vassal of the king, and the number 
of knights owed from each allotment was fixed. ^ Thus 
the English prelates came to have the two clearly dis- 
tinguishable sides, the feudal and the ecclesiastical, that 
fwie tisually associates with the medieval clergy. The 
new bishops also conformed to continental practice 
in the matter of residence. The rural seats were 
abandoned and the blihops lived in the largest towns 
in their dioceses. The urban seats required more 
attending clergy, and a development and better 
organisation of the cnthedral chapters resulted. The 
new bishops moved about less and came in less personal 
contact with the people of their dioceses, a change 
that came naturally from their continental training 
and baronial rank. 

The effect of the Conquest on the parish priests was 
marked, though more gradual. The marriage of 
priests was common before the Conquest, notwith- 
standing some attempts at reform in the time of 
Dunstan; and the ordination of the sons of priests, 
a dangerous abuse, looking as it did towards the 
formation of a clerical caste, was not uncommon. 
Celibacy of the clergy was a leading principle in the 
Cluniac progrrammc. Far-sighted church reformers 
saw that the transmission of church property by 
heredity and the building up of family interests among 
the clergy would militate against the undivided 
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devotion to the church and the centralisation undei 
the pope for which they were workiiig. This might 
seem, then, a natural place for Lanfranc to begin his 
reforms and push them with vigour. But he was verj' 
shrewd and moderate in his dealings with the lower 
clergy. By ruling that for the future no priests should 
marry and no married clerks l)c ordained, he accom- 
plished his end slowly and without upheaval. The 
Conquest unquestionably resulted in bringing the 
lower clergy under better order and control. 

In all countries where the reform movements had 
taken deep root it had frequently come to pass that 
the right to present to the parish church was vested 
in some neighbouring monastery; usually one of the 
monks received ordination for this purpose, and the 
church in question was said to Ix; "refonncd." In this 
way, the monastcrj' gained a control over the income 
of the living and over the incumbent that was very 
complete. This undermined the power of the bishbp 
and tended to make the priesthood the servant of the 
monasteries. It was part of the long conflict between 
the secular and regular dcrg^', in which the latter, whose 
interests were always identified with centralisation 
and the papacy, were strengthened by everj' monastic 
revival. In England, lay patronage had been almost 
universal before the Conquest, although a few parishes 
had been "reformed." After the Conquest, many lay 
patrons, with their continental penchant for making 
pious gifts to monasteries, parted with their rights of 
patronage. This and the general effect of continental 
ideas upon the church depressed somewhat the status 
of the parish priest, who, before the Conquest, ranked 
with the thegn in the social scale. From this beginning 
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lay patronage suffered many invasions in ihe following 
centuries when the national character of the English 
church was being seriously attacked by powerful 
and ambitious popes. 

The reform movements that were affecting the whole 
Christian church had had their source mid inspiration 
in monasticism. So quite naturally the English 
monasteries underwent a great change and renewing of 
life after the Conquest. The appointment of abbots 
from the continent who brought in the new standards 
of monastic life, the struggle of the monasteries to 
free themselves from episcopal control, and the found- 
ing of colonies of the great Cluniac "Congregation" 
were important immediate changes. But England 
was now open to all continental developments; one 
after another, the new monastic orders of the twelfth 
and thirteenth centuries were introtiuccd and most of 
them grew vigttrously. 

In general the Conquest incorporated England closely 
with that organic whole of life and achieve- 
ment which wc call Christendom. This was not more true 
of the ecclesiastical side of things than of the political 
or constitutional. But the church of the eleventh century 
included within itself relatively many more than the 
church of to-day of those activities which quickly respond 
to a new stimulus and reveal a new life by increased 
production. ^ 

> Adaim, Tlu Hiuory 0} Ettgtatid (io66-iai0).p> 47- 




PART III 

The Period of Constitution Making 

I 100-1485 



SECTION I 



THB MAKING OF THB JUDICIARY 



THE last four centuries of the middle ages were the 
period of the most rapid and imporuini creation 
in the history of the English constitution. Followinga 
period distinctly introductor>' in character and suc- 
ct«dcd by a time of confirmation and gradual develop- 
ment, there were in these centuries sketched out in 
the rough all the main features of England's judicial, 
legislative, and, with one important exception, ad- 
ministrative systems. ' In studying these centuries, 
then, one is interested in watching the rapid and 
virile growth of a set of institutions destined to 
be of the greatest v:Uue to the world; in succeed- 
ing periods, he sees the same institutions, con- 
stantly perfecting, suiting themselves to later and 
more complex conditions, and successfully passing 
through crises that jjroved their abiding value and 
capacity for adaptation. 

Although in stud>-ing the growth ai institutions it is 
impossible to make use of chronological divisions that 
approach exactness, yet it may be said that the great 
work of the twelfth centur>- was shaping the main 
features of England's judicial s>'stem, though much 
of importance was left for the thirteenth and even 

1 Even the exception, the i!>Trteni at cabinet govemmont, was 
cinrly forcslMdowcd in the tiftoca'tbceplun' See below, pp. 394 
9g6, >97. 
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later centuries'; with the same caution, we may 
identify the thirteenth and fourteenth centuries with 
the creation of the legislative system'; and during 
the latter period, the conception of a strictly limited 
executive power was evolving and taking firm hold 
of the minds of the English people. Thus we study 
in these centuries the making of the English consti- 
tution in its three parts, judiciary, executive, and 
legislature. These are to be considered in the order 
named. 

1. Origin and Early Development o( the Three Central, 
Conunoo-Law Courts and the Circuit Court System. — 

As soon as the early disorder ajid upheaval resulting 
from the Norman Conquest had subsided, some 
attempts were made to bridge the gap between central 
and local government that lasted on from Anglo- 
Sa-\on times. Kings who had a conquered country 
t>efore them, who felt their strength, would not be \ 
long in finding occasion to interfere in and modify i 
the local institutions. William II. brutally and directly 
sci7ed wealth and power. Neither he nor his famous 
minister was a statesman, and, although they accom- 
plished some things of permanent importance in their 
application of feudal principles to the church and 
in developing the details of feudal obligation,^ their 
expedients, for the most part, appear gross and temper 

' "Of all Detituries the twelfth ie the most legal, In no others^, 
since the classical days of lh« Roman law, has so large a part of lh« 
amn total of intellectual endeavour been devoted to jurisprudence." 
—P. and M. i.. tii. 

* " In the natural course of all constitutional history the judicial 
precedes the le£islative."^.Shiilcy, Preface Co RoytU LttUrs [RoUs 
Scriea) ii.. p. xviii. 

'See above, p. 89, 
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I ary. A king and a minister of a different sort followed 
them. The combined work of Henry 1. and Roger 
of Salisbury, his justiciar, was the foundation of the 
constitution. Their aim was the orderly, peaceful, and 
efficient government of the whole countr>* and the 
strengthening and aggrandising of the central power. 
The king had more and more work to do and the 
king acted ofTicially through the Curia Regis. Hence 
this feudal court felt keenly the pressure of business. 
In the earlier reigns, it had been a comparatively 
simple and undifferentiated body, but as it had more 
work to do it developed rapidly. This development 
was the institutional manifestation of the increasing 
activity and effectiveness of the central go\xmment, 
and was along four main lines that may be briefly sum- 
marised. There was a more adequate organisation 
for transacting tlie king's business throughout the 
year; the smaller Curia Regis was made a more clTicicnt 
and regular working body. * A classification of busi- 
ness, that had prolxibly begun in the preceding reigns, 
was brought to a state of some maturity and efficiency; 
twice a year the smaller Ctiria sat for financial business 
and received the revenues that were brought from 
the counties by the sheriffs; the Exchequer was in 
embryo.' For the purpose of giving better attention 
to the king's interests in the localities the Curia Regis 
became itinerant; certain mcmbcre were sent out upon 

• Sec Above, pp. lot. 103. 

■The primith'e Curia Rcsis transacted any kind of kinc'* buaineit 
Just as it happened to ecnne up. Pressure of Vfork Uugfat it the 
tcoootay of time Aiid labour in doing all of one kiud at one time. 
PuiKncial business vriu the first so classified. For an account of the 
of)rani«ition of the Exchequer in the rei^ of Henry 1. see Adams, 
liuUiiivry of Engiand (io66~i3i6), pp. i84-iS<i. 
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tmts' work. Henr>' I. was suspicious of the sheriffs, 
ltd in the English missi were the means by which 
e sheriffs' shortcomings might be made kno-nn and 
poedied. These king's messengers were erelong 
iown as itinerant justices, but the word justice 
list not be understood to signify any exclusively 
dicial function. It was nearly two centuries before 
At was the case. The itinerant justices might be 
Kit out in Henr>' l.'s reign on purely judicial business, 
^3 toward the end of the reign were probably so 
nt with some regularity; but their more normal work 
as of a general administrative sort. Their increasing 
flicial business however leads us to inquire about 
le judicial development of the body of which they 
ere members. 

The judicial work of either the Saxon witan or the 
iriy Norman Curia Regis was small; it was confined 
i " great men and great causes." The Curia Regis, as 
le king's feudal court, was where his tenants- in-chief 
ere tried. Butmanycasesin which the property rights 
[ the king were more or less directly concerned would 
vm up for trial in the local courts. A few instances 
;e known in which, even before the Conquest, the 
tng sent a representative into a local court or imposed. 
|b order upon that court to the end that a matter 
i which he was involved might be speedily and sati*- 
fctorily concluded. After the Conquest, this royal 
iterference became more frequent. It was natural 
^t it should, with the stronger king and the conti- 
Hital idea that the king was the source of law. Logi- 
iJly the next step in extending this kind of interference 
puld be to draw the case entirely out of the local 
>urt and try it in the king's court, or what was vir- 
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borne no special legal sense. The 
cases that were being thus dealt with were civil cases 
and so the rule became established that every civil 
case tried in the king's courts must originate with 
a writ.* 

I With the opening of such a possibility as this, men 
would try to get their cases into the king's court if 
there were any regular advantage to be derived from 
the change. There was an advantage in tlie better 
law and better methods employed there. The ancient 
procedure retained in the local courts was clumsy and 
inflexible: owing to its punctilious formalism, it often 
failed to render justice and was not fitted to meet 
I the rapidly changing conditions which followed the 
Conquest. The king's court began to supply what 
was essentially an equitable jurisdiction; it was em- 
ploying a law that was free from the trammels of the 
old formalism and was rendering justice by the most 
direct means possible. It was a court composed of 
Frenchmen, where the French language was used; 
but it did not simply transfer French or Norman law 
to England. It made use of any principles. French or 
English, which best suited Its need, and it did not 
hesitate to strike out upon new lines. > But men who 

' Pot « primiti^'e writ belonging to tlw reign of Henry I., sec 
A. and S.. document 9. 

* " Of the law that thi* court admiaittcrcd wc know tittle, only 
ire may guesi thai in n certain aenm it va» c<^uity rather tlian tttricl 
law. Ob the one hand the royiil tribiinal cnnnot have held itself 
■traitly bound by the old £n|[lish luw; the men who rat in it 
vrn Prcnchmen. fpw of whom could understand a word of English. 
On the other hand it must often have happened that the truditianal 
Nonnaa customs would not meet the facta, for a N'omian count and 
a Nonnan bidx^ would be quarrelling over the titles of their 
Bn^ish anfctssvns, M^d producing English land-l>ook». Besides 
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wanted to have their cases tried in this new court 
had to pay for the privilege, they had to buy the 
originating writs. There was thus a transaction 
profitable to both parties. Men liked to get their 
cases into the king's court, for they felt surer of justice 
there ; the king liked to have them buy the privil^e. 
for it swelled his revenue. 

The central government was in an exceedingly 
vigorous and promising condition at the close of 
Henry I.*s reign. Almost any future seemed possible 
for the fertile and adaptable Curia Regis. But it 
was a verj' critical point in the history of this central 
niachiner>'. The system was very young and lacked 

the king did n't mean that England should be another Normwidy, 
he tncani to have at least all ihc rights that his cou&in and prcde* 
cvssur had enjoyed. " Hie jurisprudence n-as "flexible," 

"occasional," **deaJinK with an unprecedented state of aflain. 
meeting new facta by new expedients. wa\-cring as wavered the 
balance of ponvr betw<vn him and his barons, capable oi rrc«tving 
imprctttions {rom without, iufluenced perhaps by Lombard teaming, 
modem in the midst of antique surroundings. In retrospect it 
-would appear to a man of Henry II. 't day as something to unlike 
the laia Edwardi that it must be pronounced dlstincli\-cly un* 
English, and therefore dicttnctiwly X'orman, and Norman in a 
sense it was. It was not a jurisprudence that had been trans- 
planted frcpm Normandy; but it had liecn devclciiwd by a court 
composed of Frenchmen to meet cases m which Frenchraen were 
concerned; the language in which men spoke it was French, and 
in the end so far as it dealt with merely private rights, it would 
closely resemble a French coutMmf," — P, and M. i.. (07-108. 

"Among the mostpemianent and momentouiielTccts of that great 
event " (the Norman Conquest) "■ waS its effect on the language of 
EnglishlawYcrs. forit ianot a«mall thing that a law-book produced 
in tile Engl»n<l of the thirteenth century will look very like some 
statement of .1 1'tvnch<'M(r«iiN« and utterly unlike the Sachsen Spiegel, 
nor is it a small thing that in much later dayn such foreign influences 
as will touch our English law will always be much rather French 
than German," — Ibid, i-, 87. 
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the bard and fast qualities of one of long standing, well 
known and taken for granted by the people. It still 
required the guiding and sustaining of those who had 
made it. ^Tien these were suddenly wiihdrawii by 
Henry's death and his successsor's ill-advised quarrel 
with the administrative family, and the country 
experienced a long period of civil war and general 
anarchy, the promising governmental beginnings passed 
away. That Henry II. had a genius for government, 
that he came to the throne while his grandfather's 
system was still easily remembered, and that he 
himself had been trained to understand and appre- 
ciate it. were vitally important conditions of England's 
later institutional growth, especially along judicial lines. 
Henry II. was a bom lawj'er, and his reign stands pre- 
eminent in the legal history of England. When he came 
to the throne he saw lawlessness everywhere. His 
bition, like that of the Norman kings, was to gain 
T himself the substance of power, to really rule 
England. The first step was to bring the lawlessness 
to an end. He did not legislate upon any large scale ; 
iC creation of new law came in a more incidental 
,d unconscious way. To his mind, new law was not 
led so much as the enforcement of the old. But 
found the old judicial machinery inadequate for 
the kind of enforcement that he proposed; it was not 
indeed sufTicient to renew that of his grandfather's 
time. Henry II. 's gryat work was the devising of 
kew methods to meet practical judicial exigencies, 
and for this he displayed a genius that has perhaps 
never been surpassed. So permanent and fundamental 
did his new schemes for enforcing the law prove that 
||bey profoundly aflected the body of the law itself. 
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occasionally used, but he made it normal. In the Con- 
stitutions of Clarendon, Henry also claimed success- 
fully for the royal courts cases involving the right to 
present to churches, debt cases, and the punishment 
of criminous clerks who had been tried and convicted 
in the church courts. 

Two years later, he created an action far more 
important than the assize utrum. In the disorderly 
state of society produced by the i>recediiig reign, violent 
and unjust disseisins were common; men were thrust 
out of the seisin or possession of their lands by the 
strong hand and left to the doubtful and dilatory 
justice of the old courts to recover it. To remove this 
abuse and bring order into society, Henry determined 
to protect possession, as sucli, by a summarj' process 
in his own court. Sui)p<is(.' A had iK-cn recently tumcd 
out of land, of which he had Ikcii in possession, by B. 
A could now obtain a writ from the king ordering his 
justices to summon twelve men of the locality where 
the disseisin had taken place, put them on oath, and 
ask them this question: Did B at such a time disseize 
A o( such a holding? If the answer was in the affirm- 
ative. A was restored to his possession. To be sure, B 
may have had a better right to the land notwithstand- 
ing A's possession of it, but this must be shown in 
the courts and a judgment obtained. It was Henry's 
purpose to have no more people turned out of their 
land except on the basis of judgment regularly ren- 
dered in court. This new process was known as the 
assize of nowi disseisin. Old disseisins could not well 
be taken account of; an arbitrary date was fixed, all 
disseisins anterior to which were not considered tunvl. 
The assize of HinW disseisin was a possessory assize, 
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E^tiudft the last presentment, be turned out of 
90tt. The new action in the king's court 
by which the possession of the advowson was deter- 
mined was known as the assize of darrein (last) present' 
meni. ' 

Acting on this same principle of protecting possession 
and very likely at about the same time that the 
novel disseisin was instituted, Henr>' began to in- 
terfere in actions determining best right. He declared 
that no man could call in question a tenant's 
right to his free tenement without beginning his 
proceedings by obtaining a royal writ. This writ 
was known as the wrU of right, and, although it 
did not necessarily bring the trial of the case into 
the king's court, it gave the tenant decided advantages 
and extended a royal procedure. The tenant had his 
choice Iwtween accepting the demandant's offer of the 
wager of battle, or, as it was termed, putting himself 
upon the grand assise.'^ By this latter mode of proof, 
the question at issue was determined by the sworn 
statements of free men of the neighbourhood taken 
before the king's justices. The writ prtccipe, * which 
came into use in the same reign, marks a still further 
royal interference in proprietary actions. In it, the 
king ordered the tenant to restore the land which the 



■ For miutnitJoiu o( the three possessory assJKes, src A. and S.. 
document 34. 

*The word stsize. ori^nsDy denoting a sitting or session, win 
at this time rapidly awniming Kstricted and ftom«what technical 
iDcflningB. From a session of the Curia Regis, it passed to the set 
of decnes inued at thitt session, then to cvrtain actioni: imctituted 
by those decree*, and finally to the procedure by sworn inquc4t 
which was the distinguishing feature of those actions. 

» A. and S., document m. 
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criminals to justice had remained practica31y un- 
solved to this time, and crime of all sorts bad increased 
with impunity in the preceding reign. With his hands 
freer from continental matters thail at any previous 
time, Henr>' now addressed himself to this problem. 
His method was to make regular in his own court the 
already slightly used machinery for accusing sus- 
pected criminals, and to impose new and cruel punish- 
ments upon those convicted- Quick and terrible 
retribution was to impend over every murderer, 
robber, or thief, or those who harboured such. Twelve 
men from each hundred and four from each vill were 
to give information on oath, based either on their own 
knowledge or on common report, whether there were at 
that time in their localities murderers, robbers, thieves, 
or the receivers of them. The men thus accused 
were put to the old form of proof, the ordeal. The 
Assize of Oarendon, whose Arst article instituted 
this new procedure in the king's courts, was drawn 
up in view of an immediate peregrination of the jus- 
tices throughout th<i land. But the new method oE 
detection was not confmed to the use of the justices; 
the shcrilTs were also to use it, and, when the old shire 
court had declined and lost its criminal business, it 
became the basis of a new, but limited, criminal 
jurisdiction of the sheriff.' / 

In the Assize of Northampton,' ten years after the 
Assize of Clarendon, the king was still fighting crime 
by the same method, but forgery and arson were added 
to the crimes that were thus being drawn into the 
royal courts and the punishments were still more 
cruel. It should be noted here that there is a slight 



Soel)clavr, pp. 170, 171. 
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applying only to that particular action. There 

were also writs suitahlu for opening each of the 

proprietary actions over which the king's court was 

getting control. A proprietary' action for land, the 

commonest and most important, was Iwgun by the 

mt of right or the writ pracipe. As actions became 

lar and frequent, their appropriate writs became 

jreotj-ped in form; but as new actions passed under 

le jurisdiction of the king's court, new writs were made 

suit them, which, in the course of time, became 

jtyped also. These common, regular forms of 

rits were known as urils of course. Writs were sold 

id became an important source of royal revenue; 

many pct>plc were willing to pay well for the better 

law and prf)ccdurc of the king's court. The drawing 

up and issuing of writs was a difTlcult and important 

function, which, already in the twelfth century, was 

being assumed by the Chancellor and his staff. Every 

civil case tried in the royal courts originated with the 

purchase of the appropriate writ; hence these writs 

have become known as prigt'mii urits to distinguish 

them from writs issuL*d for any purpose after the actions 

had begun. The manufacture of new writs by the 

,Chancer>* was. untlcr a strong king, a most adaptable 

id efficient means of extending the royal jurisdiction. • 

"The metaphor which likens the chsncery to a shop is trite; 

win lik«a it to an aimory. It cc^nt.'uns cvory weapon of 
BvaJ warfare from the two-handed sword to the poniard. The 
who has a quarrel with his neighbour comes thither to choose 

weapon. The choice is Urj:c; but he must n;incml»cr that 
he will not be able to change weapons in the middle of the combat 
And also that every weapon has itti proper uce and may be pat 
to Done other. H he aelecta a sword, he must observe the rules ' 
of sword-play: he must not try to us* a croes-bow as a mace."-^ 
P. and U. ii., 561. 
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own tliat the Carolingian sovereigns of the eighth 
ntury used this method in learning about lands and 
jemtaiient rights. Between this eighth-century Frank- 
h institution, then, and that of the first Norman long of j 
ngland there was an unbroken line of connection. 
If the inquir>' into origins be pushed a step further, 
difficult problem is encountered. It may be stated 
o begin with that, like all Prankish institutions, the 
worn inquest was either primitively Teutonic or 
Ise Roman in origin. All Teutonic peoples, of whose 
arly customs we have any considerable knowledge. 
had institutions which bore a superficial resemblance 
to the one under discussion. In dealing with the hun- 
dred and shire courts of the Anglo-Saxon period, three 
institutions have been briefly described that must be 
mentioned again here. ' These were the suitors to the 
local courts who acted as judges, the compurgators, 
and the swom witnesses. Their analogues are found 
among other Teutonic peoples, and in looking for a 
possible germ of the jury these institutions first 
attract attention. Here were representative men of 
the community, and, in both civil and criminal suits, 
their neighbours' fate lay largely in their hands. Are 
they not, then, like a jury? Although this is looking 
at the matter in a summary and Tiuiwrficial way, there 
is a slight element of truth in the suggestion. The 
developing English jur>* of the thirteenth and fourteenth 
centuries derived some of its sanction and spirit from 
the Teutonic notion of a popular and local source of 
justice, which doomsmcn,' compurgators, and sworn 

•See above, pp. ji. 14-16. 

> The nam« k*''^" to 1^« IT^up "f nuiton who often exerdsed tbs 
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witnesses all illustrate. But this is a matter quite 
apart from the question of the jury's institutional 
origin. In returning to that, it will be useful to con- 
trast briefly the sworn inquest of William 1. with these 
three institutions. The suitors of the local courts 
were judges largely in their discretionary application 
of the fnoofs to the cases in hand. The conipurgatore 
were men who swore with the plaintiff or defendant, 
basing the oath however upon no knowledge of the 
facts of the case. The witnesses were brought into 
court to swear lo a set fonnula, the nature of which 
they knew in advance. The in(]uest was a royal 
institution by which men of a locality answered upon 
r>ath questions put to them by some one acting under 
the rrjyal command, and about a matter, usually relating 
to land and revenue, in which the king was interested. 
The contrast is sulficicntly ob\'ious to need no insist- 
cnw. It can ndt. perliaps, be dogmatically denied 
that the early Prankish kings harl adajitcd to their 
own use and developed the Prankish institution that 
Corre.sj)onded to the Anglo-Saxon sworn witnesses, but 
there is no evidence to prove it. There is no possibility 
of the inquest's having been derived from either of the 
other two institutions. 

There existed, however, in the later Roman empire 
a custom the same in all essentials as the one whose 
origin we arc discussing. It went by the same name, 
inqHisitio, was used by the central government, and 
for the same general purpose. For the inten,'al between 
the fall of the empire and the eighth centur>- no evi- 
dence has been found, so that it cannot be positi\'ely 
asserted that this was its origin; but in view of the 
amount of borrowing of this sort that is known to have 
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taken place, it is mon^ prol^lile that the Pratikish 
kings took the institulitm from Rome in just the 
form in which they so long used it than that they 
made over a practice of the native, local courts into 
an instrument of central power. 

The regret which some writers have evidently felt 
at hav'ing to ahandon an An]3:lo-Saxon, and even a 
Teutonic, origin for the jury seems uncalled for when 
the matter is properly considered. The sworn inquest 
was an existing institution which English kings, 
courts, and people chanced to seize upon, and which, 
in the course of centuries and thnjugh many unfore- 
seen influences, they made over inui something that 
was in many important respects radically different. 
The primitive inquest was a piece of administrative 
machiner>' which had nothing to do with a court system, 
central or local; throughout its known histor>', it had 
been an instnuncnt of royal power, and probahly 
often, as in the hands of William the Conqueror, of 
royal oppression. The matured judicial jury has done 
its service and won its renown in safeguarding the 
liberties of the people from the encroachments of 
monarchy; while the jury as developed into the House 
of Commons has become the mainspring of the English 
c<xistitutional system. On the continent, the sworn 
inquest had no such development. From Charlemajnie 
to William the Conqueror, it had remained almost 
unchanged, and cvcr>-thing which has since made it 
a notable or admirable institution it has gained on 
English soil. 

There was little change in the inquest until the 
reign of Henry II. William I. and succeeding kings 
had occasionally used it in connection with judicial 
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that an accusing jur>' had existed in either En^and 
or Normandy before the time of Henry II.' In the 
Constitutions of Clarendon, is a provision which sug- 
gests an accusing jury for cases in the church courts 
where "the accused be such that no one will or dares 
to accuse them." A similar provision, applying to the 
Norman church, had been made in 1159. In these 
instances, Henry was probably reviving a custom that 
had fallen into disuse. The great thing that he did 
in the Assize of Clarendon was to incorporate this 
decadent piece of procedure in his own rapidly growing 
oourt.^ Since then, there has always been in the 
English court s>'stem a jur>' for presenting criminals; 
it was the foundation of the modem grand jury. 

There were thus in the reign of Henr>' II. three clearly 
distinguishalile uses of the jury: the old, non-judicial 
use. in which tlie king employed the sworn inquest 

' Regarding ihe famous and anomalous caM of the twelve senior 
thegnsin the reign of EthcEred II., Maitlandsays: " There is howevBr 
one Uvr that must cnaae some ditTirulty. It is a luw of Bthelrcd 
the Unready, published, so it would seem, in the year 997 and 
Bf^Iicable only to the Danish district. In it we he«r how a moot 
is to be held in every wapentake, and how the twelve eldest ilicxns 
Bie to go out with the reeve and to swear n-ptm the rpHe thiit he ]»ul8 
into their bands that they will accuse uo innocent and conceal 
00 guilty man. Certainly this looks like a jury of accusation; hut 
the eontext wilt make u« doubt whether we have here a law of any 
geocisUty. There socra however to be good rcosona for bcticviog 
tbat some of the Scandinavian natioiu ciitne by a route of their own 
to something that waa very like the jury. W« can- 

Dot say a priori that there is only one pos-sible origin (or the Jury, 
we cannot even say that England was unprepared for the intro- 
duction of this institution; but that the Korroan duke brought it 
with him as one of his prerogati^-cs can hardly be disputed." — 
P. and if. i., 141, 143. 

*A suggestion of what lead Henry to do this and what gave 
hia machinery of accusation its particular form will be found 
below, pp. 169, 170. 
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This not only shows dissatisfaction wiLli the ordeal, 
but gives a hint of what may in time take its place; 
it was because a man's neighbours believed in his guilt 
that he was to be banished; and. when neighbours 
were regularly and formally summoned to state the 
facts, the trial jury in criminal cases was existent. 

It is impossible to give a detailed, chronological 
account of how the new procedure grew. Otir know- 
ledge of how criminal actions were conducted in the 
late twelfth and early thirteenth centuries is scanty. 
But this was pre-eminently the time of jury growth; 
the simple but adaptable inquest machinery was being 
used by the king for very many purposes, and it would 
have been strange if some form of it had not finaUy 
met the new want which was being felt in the criminal 
procedure. For a long time, there was no conscious 
creating of a new form of jury, but a tentative use of 
one or more of the old forms. The presenting juries 
of the townships have already been mentioned; it 
early seemed that such juries from the four townships 
adjacent to the scene of the crime would be a fit 
body to traverse the presentment which perhaps they 
had already had tlieir share in making. The duties 
and methods of a new local official . the coroner, ' may 
have furthered, perhaps suggested, this practice. The 
coroner early ceased to be a justice, even in petty cases, 
but his right to empanel a jury remained a relic of 
his original and higher position. He became a keeper 
of the pleas of the crown,' by which was meant that 

1 flee belCTfr. pp. 1 87-1 go. 

)Th« id«& of erown pleas appears for the first timi* ivith nay 
dutinctncss in tlic reign o( Cnutc. A small number of serious caset 
m» rwerved for the king, but it is hard to find a priTicipIe upon 
which the choice vac ooAdc, except, perhaps, a consideration of 
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be foi^ottcn that the presenting juries did little more 
than state popular rumour and might thus address 
themselves to the second duty quite disinterestedly. 
It was not till 1352 that a statute was passed barring a 
man's indictors from serving upon the jury that tried 
him. 

The use of a second jury in criminal cases at first 
merely supplemented the old proaKiurc; it served to 
bring out more clearly the accused's local reputation. 
Formally the ordeal was still the proof, but if a man 
came through the ordeal successfully after a jury of his 
neighbours had pronounced him guilty, it ivent hard 
with him. The order of the pope in 121 5 that the 
clerg>' should no longer take part in the ceremony 
of the ordeal met an immediate and complete response 
in England; the ordeal disappeared forever.' This 
meant no exceptional obedience to the pope on the 
part of England, though the last year of John and 
the minority following was a time of great papal influ- 
ence; but it meant tliat the English courts had a new 
and belter procedure ready to put in the place of 
the old. It was no small thing, however, to make such 
a complete and ct)n.scious change at that early date, 
and for a long time there is evidence of the perplexities 
and difficulties that it cost. Although it had appar- 
ently recommended itself as a more rational method 
of proof, the jury was nevertheless regarded as a lower 
type: it was not of immemorial antiquity like the ordeal. 
ani it rested on a purely human basis. Largely on 
these grounds, it appears, grew the idea that it could not 

' This tlid not include the trial by baitlc. which was, in principle. 
a tn»e ordeal, tor the clergy hati no olliciiil connection with the 
ceremonies iittcnding it. 
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but it was not considered that a conviction had taken 
place. Thus when siispected felons refused a jur^-, they 
remained technically unconvicted and their property 
could not be confiscated nor their blood attainted; 
the consequences of their crimes could not be visited 
upon their heirs. There was thus a strong motive for 
continued refusal in instances where conviction was a 
foregone conclusion. In these cases pledge or exile 
was insufficient; the state could do nothing but keep 
the men in prison until they consented to put them- 
selves upon the country-. There was reason therefore 
for making that imprisonment as terrible as possible, 
and from the "strong and hard" prison of the thirteenth 
century there came by a natural evolution the horrible 
peiw forte et dure which was not abolished until 1773. 
It should be understood that, in the vast nmjority 
of cases, those indicted for crime willingly accepted 
jury trial. 

We come now to the second important matter in 
jur>- history subseciuent to Henr>' H.*s reign. How 
did it come to p;iss that the judicial jury became 
in England a means of protecting the hberty of the 
people, while on the continent the same parent stock 
brought forth the canonical inquisition, an institution 
so opposite in character? The early thirteenth cen- 
tur\' was a critical time for the English jur>*; the young 
institution was vcr\' pliable, and the influences and 
circumstances of that time largely determined its 
whole future history. It but narrowly missed travelling 
the road of its continental cousin. The most prominent 
trait of the primitive jur>'", judicial or non-judicial, 
l^biras its supposed or actual knowledge of the facts in- 
^fcuircd into; and when such a jury became a regular 
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^ and unequivocal answers ; the jury was expected 
to do the same. It would have been impious to question 
how God reached the conclusions which he manifested 
in the trial by battle or the older ordeals; there was 
little disposition to inquire how the jury reached its 
unanimous answer. It was usually speedily reached; 
it was the "voice of the country"; the litigants had 
placed themselves upon the counto" it was what was 
wanted. The jurors drawn from a limited district, the 
neighbours of the parties to the suit, embodied in them- 
selves when they came into court something that would 
tiave seemed more \-aluable to the court, could the 
comparison h:ive been made, than the product of any 
rational taking and weighing of evidence. The fact 
that the jur>' reached its verdict in its own way and 
returned a complete and final answer shows that there 
was likely to be at least a slight judging clement in what 
it did. Moreover the jurors were not to be content with 
the knowledge of the facts which they hapi>encd to 
have when svunmoned ; they were expected to make in- 
quiries and inform themselves as best they could before 
coming into court. This entailed some weighing 
and judging of evidence. They were not mere mechan- 
ical transmitters of fact like modem witnesses, but 
were embryonic "judges of fact" from the outset. 

Upon these characteristics depended the triumph. 
in the course of the fourteenth century, of the principle 
of unanimity in the juo*. Its early position as one 
among several kinds of proof tendttd to make it like 
them; if they spoke unequivocally, the jurj' must. 
"The imvtiictum putrite is assimilatwl to the judi- 
cium Dei." Moreover, the jury being the voice of 
tbe country, that itself implied unanimity. The 
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^r>' tinged with those traits of the olJer forms of 
proof that we have lieen noting. Now these assizes 
exactly met the nee<Is for which they were designed; 
tbey grew very rapidly and struck deep root in English 
soil. From these, the jury spread quickly but volun- 
tarily into other civil actions. ' At the criLica! period 
of jury history in the thirteenth century, when it was 
being determined whether it should triumph over 
other forms of proof, and, having so triumphed, what 
should be the line of its own development, its necessary 
use and its character in the possessorj' assizes were 
decisive influences. These popular actions were work- 
ing by their very presence, tacitly but powerfully, 
for the spread of the jury, and that jury like their own. 
"Much was at stake during those wakeful nights in 
which the Novel Disst-isin was being fashioned." 

If, then, juries were to t)e finally judges of fact and 
not witnesses, there would soon come a time when true 
witnesses would be needed. It was far into modem 
times before the idea entirely disappeared that the jury 
should itself furnish at least a part of its facts. Through- 
out the thirteenth and even in the fourteenth century, 
care was often taken that some of the jurors, owing to 
the locality or class whence they were drawn, should 
have information which would be useful in the trial and 
which they were expected to impart to their fellows. 
But this had to be supplemented more and more; the 
apparatus of informing the empanelled jury was de- 
veloping, and the witness was an important part of it. 



' " Before the twelfth century was at an end, the inquest in one 
form or anothfr — sometimes it was called sn assiz«. somettinra 
a jury — bad become pan of the normal procedure in almost every 
Idndof dvi] nction" — Maitland inTraill'a Socv^ England i.,189. 
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l^nanimity, to obtain from a jury an adverse verdict 
tin any serious matter.' 



With this discussion of the jury, is concluded the 
account of the new business and the new methods which 
the king's court was assuming in the late twelfth and 
early thirteenth centuries. But the increased business 
had a most important influence upon the court itself; 
its old structure and organisation had become in- 
sufficient, and it is necessary to consider next how 
it adapted itself to the new demands. The king had 
been rapidly making the judicial business of the country 
his own; an unportant specialisation of his court 
for judicial business resulted; a court was created in 
the modem sense of the word out of the king's court, 
Curia Regis, where the word c*)urt has its broader 
and earlier meaning. Certain specialisations of the 
Curia in the reign of Henry I. have liecn noted.' 
These were all revived at the beginning of HemT II.'s 
reign, but no one of them was a thorough-going judicial 
specialisation, a court. But during his reign and the 
century following, two of them, the itinerant justices 

■ "After tome hesitation our law had adopted its welMcnown 
rule that a jury can give no verdict unless the twelve men be aU 
of one mind. To obtain a condemnatiiry ununiniity was not easy 
if the aceuaed waa a man of good family; one out of c^■*ry twelve 
of his neighboara th.it miKHt be tAVeit iil ntmlcnn would stand 
oat loyally for his innoceneo. Bribery could do much: seignorial 
influence could do morci the ehctill, who was not incorruptible, 
could do all, since it was for hitn to find the jury."— Maitland in 
Train's Social England i., 394. This tiuthor thinks that if it had 
not heen (or the drastic calling; of jurors to account by kia£ and 
Council in the time of the Tudon and Stewarts the institation 
nught not have survived. 

• See above, pp. 1 15-1 ji. 
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The cenluo' following Heiir>' II. was still a time of 

exi>eriment and gradual development in the itinerant 

justice system, or the system of commissions as it may 

perhaps be more properly called. There came to be 

two main classes of commissions, those of a minor 

character and the general iters. The more important 

minor commissions were for gaol delivery or the pos- 

sessorj' assizes. The individual commission of gaol 

delivery applied to a specific gaol named therein; it 

did not order an inquiry through a jury of accusation, 

but dealt simply with those persons found in the gaol 

at the date named; it might, however, involve the 

trial of some of the greatest criminal cases. This 

commission was often entrusted to knights resident 

in the shire concerned, in which case, of course, there 

was nothing itinerant about it. For the possessory 

assizes, many commissions were issued every year. 

The general practice was to entrust them to at least 

one permanent judge, a member of the central court. 

yyho associated local knights with himself. The growing 

^be of knights in the administration of royal justice 

was a ver>' characteristic and important development 

of this period. The local gentrj' in England were 

destined, in one way or another, to do much governing. 

The general iter of this period, the iter ad omnia 

placita, was in a special sense tit^ iter or eyre. Of this» the 

famous iter of 1 194 may be taken as an early example 

and prototype. * The justices who were sent out on 

such visitations had tremendous commissions; they 

not only tried all sorts of cases, but were still, as in 

the earlier time, collectori of revenue, and might lie 

charged to attend to any kind of king's business. 

■ A. and S., document ai. 
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Henry III. got a great revenue by their means. Tbty 
put local juries on oath for a great variety of purposes, 
their visitation being a prolonged inquiry into evei^- 
matter that could possibly concern the biiig. The 
later scheme, by which business might still go on at 
Westminster for a certain locality after a commission 
hat! \xcn issued for that locality, the case.s coming on at 
Westminster until the justices were actimlly in their 
local session, had not yet been thought of. The moment 
a commission was issued, all business included in the 
commission stopped for the entire circuit to be visited; 
and if commissions were issued for all England, all 
the business named was forthwith suspended at the 
centre. This lead to a glut of work in the local sessions 
of the justices and greatly increased their length. 
Thus these general visitations were altogether formid- 
able and burdensome ' — "those tedious old iters," 
Maitland calls them. They became one of the standing 
grievances against Henry III., and the people were 
outspoken in their complaints. It became a sort of 
unwritten law in his reign, apparently as a result of 
the general outcry, that they should be made only 
once in seven years. This remained the practice 
until they ended in the next reign. 

One of the great legal reforms of Edward I. had' 
to do witli the itinerant justice system; the statute 
of Westminster U., 1285. inaugurated a new r^ime 
that in some of its principal features has lasted to the 
present day. It reorganised one of the minor com- 
missions, that of Assize, and instituted the niH prius 
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"principle. The commission of Assize replaced the old 
jjeneral iter, and the justices were relieved of the 
mass of non-judicial bustneKs which had so long been 
a txslic of their earliest history. Tliis commission at 
first included only cases concerning real property, but 
before the end of Edward III.'s reign it had expanded 
do as to include almost every action, criminal as well 
as ci\Tl. However, the very rapid contemporary de- 
velopment of the justices of the peace' so reduced the 
work of the itinerant justices that their visitations 
were never of the old prolonged or burdensome- charac- 
ter. To the same end, worked the ttisi priHs principle. 
Cases were put upon the docket at Westminster and 
were tried there unless before {nisi prius) the appointed 
date the itinerant justices had come into thp county 
concerned. Thus forany circuit, judicial business might 
be done at the centre and in the locality at the same 
time. The commissions of Assize were always entrusted 
to sworn knights of the king's central court, but as these 
justices went on their circuit from county to county 
they associated with themselves a certain number of 
knights from each. With these changes, the system 
of commissions assumed the chief features that it has 
since borne. Its histor>' in the thirteenth and four- 
teenth centuries shows how rapidly the king's courts 
were absorbing the judicial business of the country 
and how necessary it was that much of that business 
be done in the ItKalities. 

The second of the Curia Regis specialisations of 
Henry I.'s reign, which began to receive important 
judicial development in the reign of his grandson, was 
the Exchequer. This institution had little about it 

■ See below, pp. 194. >QS- 
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existing theory of its functions. These cases were 
for the most part debt cases, and the persistence with 
which they were taken to the Exchequer, rather than 
to the law courts where they belonged, is only to be 
explained by the benefit to be derived from the speedy 
and severe methods which the Exchequer had evolved 
in collecting the king's debts. In the reipn of Edward 
I., the Exchequer was forbidden by statute to accept 
such cases; but the prohibition seems to have been 
little heeded, and. partly by the use of legal fiction * 
and partly by the express permission of the king, it 
drew to itself more and more of the common pleas. 
This change of function was accompanied by a 
change in personnel. When, as in the reign of Henry 
I., the Exchequer was merely the smaller Curia Regis 
sitting for financial business, it of course contained 
such great officials as the Justiciar and the Chancellor; 
but with the increased judicial business of Henry II. 's 
time, a process of specialisation Ijegan. The Chancery, 
the writ-issuing department, became separated in the 
reign of Richard I., and both Chancellor and Justiciar 
ceased to attend early in Henry III.'s reign. This 
left the Treasurer as the presiding officer of the Ex- 
chequer, and a Chancellor of the Exchequer was 
appointed as the keeper of its official seal. But more 
important in showing the transition from the old 
feudal to the new oflicial r^ime, is the fact that the 
king now appointed its members, the Barons of the 
Exchequer. It was no longer a feudal body or part 

' The plaintifT usually claimed that he was indebted to the Idi^ 
snd was pivventetl by the riefcmlant fn>m dixcHarKing bis debt. 
Thii brooght the caae technically within the competence of the 
court by making it a concern of the king's ^e^'enuc. and the court 
allowed the defendant to make no denial of the plaintiS't claim. 
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occasional and unskilled performance of tcnants-in- 
chief. This body of five judges soon became knouTi 
as the Bench, from the nature of their seat when 
doing justice. Until the reign of John, there was little 
further development of the court. This king often 
had, when travelling, a party of justices in his train 
who did justice in his presence en route, while the Bench 
remained at Westminster. Thus anjse a distinction 
between the body of judges who habitually did justice 
in the king's presence {coram rege) and those who re- 
mained at the centre and usually did justice without 
the king. That this distinction was clearly recognised 
before the end of John's reign is sHowti by the wetl- 
known clause in Magna Carta: '■The common picas 
shall not follow our court, but shall be held in some 
certain place." ' So many were seeking justice at the 
king's court that it had become a matter of importance 
to know where the judges were to !« found who tried 
the common pleas, the cases between man and man. 
During the long minority of Henrj' III., there was no 
coram rege court as distinguished from the Bench 
at Westminster: but upon the king's coming of age, 
or very soon after, the same differentiation appeared 
as in the preceding reign, aiid from that time there 
was. besides the Exchequer and the Bench, another 
central court, the characteristic of which was the 
king's presence. This was the l>eginning of the Court 
of King's Bench, a court which quite naturally came 
to deal with the important criminal cases, the pleas 
of the crown.3 As the later medieval kings gradually 
ceased their peregrinations, this court, like tlie others, 
became stationary- at Westminster. The Bench always 
>A- and S., p. 43. >S«« abov«. p. 147. note a. 
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?. The IMsplacemeat of the Old Local Courts by a 
Hew Local System of Royal Courts. — The Immediate 
effects of the Norman Conquest upon the old local 
courts, both communal and private, have been dis- 
cussed. ' We begin here with the situation as found 
in the early part of Henry I.*s reign. Private juris- 
diction was increasing under the impulse of continental 
thought; Henry- had attempted to correct the irregu- 
larities in the hundred and shire courts for which the 
sheriff had been largely responsible in his brother's 
time, and the sheriff, a royal officer, had become the 
only presiding and constituting official in those courts. 
This last fact, taken in conjunction with the con- 
tinental conception of the king as the source of law 
and the masterful character of the post-conquest 
sovereigns, leads one to look for an early and funda- 
mental change in the local courts. There are many 
dear indications that tlic change was beginning under 
Henry I. 

There were meetings of the coimty court that re- 
quired such full attendance and entertained such a 
class of cases as make it clear that tliey were different 
from the ordinary meetings. Their composition was 
strikingly hke that of the later itinerant justice courts; 
leases in which the king was specially concerned were 
tried there, and also cases between the vassals of 
difTcrcnt lords, such as on the continent would alwa>'s 
have been carried before a suzerain's court. When 

'power which remained wm of a higher ord«r th«n that which 
it had transrnittcd. "A court which is to Ktaod abo\'e the king*! 
bench n being pvoIvkI out of the old court held coram rege."— 
Maitland. Introduction to Memoranda dt Parlianunto, pp. luui,— 
IxKxi.. pafsim. See also below. j>p, 300, idi, 
•SwPart II„HI-. »• 
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tithing, like the hundred, had had a long and 
;ure history before it was put to any judicial 
-a history that would lead into fields of discussion 
that cannot be entered here. Suffice it to say thal 
in southern England the tithing was- identical with 
the township, while in the centre, where it seems not to 
have existed before the time of which we are speaking 
it had in its new use its literal meaning of a group 
of ten. In the south, then, the duty of producing its 
members in court fell upon the township or manor, 
while in the centre it was borne by the group of ten 
men. In most of the northern coimties, this system 
was never introduced. 

Each tithing had a ttthingman as its head and 
representative, who was present at the semiannual 
meetings of the hundred courts to report on the con- 
dition of his tithing. But when the tithing was a 
manor, an already existing system, by which the 
manor was represented at the local courts by reeve 
and four men when the lord or his steward could not 
be present, seems to have taken the place of repre- 
sentation by tithingman. ' Holding groups of men 
responsible for the appearance in court of their mem- 
bers came to be known as frankpledge. This was 
apparently owing to a mistranslation by the Normans 
of the Anglo-Saxon frtthborg, which they took to mean 
free-pledge instead of [wacc-plodgc ; it was the Anglo- 
Saxon name of the institution which they were con- 
tinuing and developing. View of frankpledge was 
an examination of the pledges to see if they were full 
and properly organised. The special meetings of 

' How these two systems of representing the tithing were related 
is oot clear; tlier« wu much irregularity and overlappilBg. 
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Kmrce outstde the king, as he had been in the old com- 
munal courts. This being the character of the tourn, 
it quite naturally became a court of record like the 
king's courts. By this is meant that it kept a 
of its proceedings and judgments, which could 
us be used as precedents.^ 



The invasion of the old local court system by the 
king's jurisdiction has become sufficiently marked, as 
we reach this point, to make it appear certain that 
the former will finally disappear. The relations of the 
two were very complex during the next century and 
a half; and this makes it necessary here to distin- 
guish and summarise: the later history of the old 
system, as far as it is possible to do so, before con- 
tinuing the discussion of the new system which the 
king was putting in its place. The last epoch in the his- 
tory of the shire court, the hundred court, and the 
private courts will be considered, taking each separately 
and in the order named.' 

By the end of Henry ll.'s reign, the shire court seems 
to have met much oftener than twice a year, its custom 
in the Anglo-Saxon period. Henr>' I. had decreed 
^semiannual meetings, but had in mind the occasional 
.necessity of greater frequency.* The increase of 

i ■ Tb« old loc&I courts, both public und pHvktc, began to imitittc 
ithcking'scourtsandkeeprecardsabout thcntiddleof the thinecnth 
jeetitury, a half century niter the king's cQurts tx-gan the practice, 
Thcw record*, o( course, had no public autliority. 

• No dear and detailed account of the steps by which tlias older 
iurudictioo waned is poiuible. The further it is traced, the fnoT« 
ty and otacure does the infonnation become, a proof in itad' 
the steaditiMS with which it declined. 
Stubbi'a StUct Ckariert, p. 104. 
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court sent some case into it in order that it might 
be tried in the locality. The shire courts clung to 
the old procedure because the dwindling number and 
importance of their cases hardly made it worth while 
to attempt anything new, but the result was un- 
doubtedly an accelerated declii»e. No one was inter- 
ested in their survi\'al. They were the courts of the 
people, and the people were finding it more to their 
interest to get their cases tried in the king's courts. 

A further weakening resulted from a decreasing 
attendance. Suit of court had always been regarded 
as a burden and attempts had been made to avoid 
it; now there was no need of enforcing it so rigidly as 
in times past. The Statute of Merton, 1236, made it 
no longer necessary that all freeholders who owed 
suit of court should attend in person; they might send 
substitutes. Some of the greater lando'^'ncrs, who 
had now very little concern with this court, were at- 
tempting to withdraw from it entirely, and during 
the thirteenth century a great many of them, es- 
pecially those who represented great religious houses, 
purchased or were freely granted charters of exemp- 
tion. Many simply stopped attending and, in course 
of time, claimed and obtained esempiion through 
prescription. Thus by the late thirteenth century, 
the shire court was for small cases and small people. 

A clause of the Statute of Gloucester, 1278, was so 
interpreted as to make the cases grow still smaller. 
"The clause in question seems on its face to have quite 
another object : it says that none is to have a writ of 
trespass in the king's courts unless he will affirm that 
the goods taken away were worth forty shillings at 
th« least. This seems to have been construed to 
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Merton and Gloucester had the same effect upon its 
make-up and competence as in the case of the shire 
court. 

But another process greatly hastened the hundred 
court's extinction. Before the Conquest, the juris- 
diction over many parts of hundreds and over some 
fWhole hundreds had passed into private hands, though 
there was little consciousness of this change.* After 
the Conquest, the process went on more rapidly, the 
countr>' was covered with manors, and, by the end of 
the thirteenth century, little was left of the old hun- 
dredal jurisdiction. Petty civil cases for all classes 
could be taken care of by the private courts and the 
shire courts; and. moreover, the interpretation placed 
upon the Statute of Gloucester was carrying an in- 
creasing number of small suits straight to the king's 
courts. In fact, this went so far that, in course of 
time, it produced an unfortunate condition of things; 
while there came to be a satisfactorj' provision for 
local criminal jurisdiction, it was neccssarj- in neariy 
all civil cases (for the slight civil jurisdiction which 
the Justices of the Peace acquired is negligible) to 
begin the action in one of the courts at Westminster; 
and the case was tried there unless before (nisi prtus) 
it was reached in the regular succession of cases the 
justices of assize held their session in the county 
concerned. ' Thus the old communal hundred court 
became a superfluity and soon had no work to 

he*r of Actiooa bdng tranimittcd to it by tha Idng't court." — P, 

and M. i, jjo. J 

' See above, pp. +4, 45. 1 

«Sk above, p. i£t. It wu nut until thr runetMntli century 

th»t any proper provision was made in the localities for minor civil 
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rights were doing so. It was assumed that, if they 
could not show a written grant from the king, the 
only means of acquiring such rights in Edward's 
time, they were to be deprived of them. This roused 
such formidable protest that Edward abated his 
demand; he may possibly have foreseen the necessity 
of this from the first. Those who could show an un- 
broken exercise of these rights from the coronation 
of Richard 1. were allowed to retain them. But two 
important things were accomplished. In the first 
place, any further acquisition of such rights was out 
of the question; and, mindful of the possibilities of 
forfeiture and deprivation which a powerful monarchy 
always possessed, it is easy to see that the exercise of 
high judicial power by private individuals would, 
at no distant lime, pass away. In the second place, 
the theorj" that part of the jurisdiction was exercised 
by royal grant, and part by manorial right, was so 
emphasised that it soon became an established prin- 
ciple. This principle resulted in a distinction between 
courts that must next be examined. 

Private courts had been quick to adopt the new 
royal procedure of jur>' presentment and trial, though 
the limited number of suitors on some manors inter- 
fered with this. For private courts in England were 
becoming, for the most part, manor courts. The 
courts of great honours, the true feudal courts com- 
posed of vassals, had always been less important in 
England than on the continent; and now they were be- 
coming extinct, not only through the invasion of the 
royal courts and the limitations placed upon grants 
of justice, but through an important scries of legis- 
lative acts of Edward I. which checked subinfeudaticm 
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While the Leet was, in theory, a jurisdiction quite 
separate from that which the lord possessed in his 
own right, it was customary to exercise both in the 
same tribunal. It now remains to ask what was this 
residuura of truly private jurisdiction and what was 
its fate. It is heard of under the name of Court 
Baron, ' a name that came into common use simul- 
taneously with Leet. It folIo\vs from what has been 
said of the Leet that the Court Baron had a civil 
jurisdiction. Now the typical manor contained both 
freemen and villeins, the freemen usually being in a 
marked minority. Thus the Court Baron, as had 
always been the case with manor courts, was made up 
of these two classes. A distinction between thc-m had 
appeared in the procedure; it seems to have done no 
violence to the idea of judgment by peers for inferior 
to be judged by superior, but superior could not be 
judged by inferior — villeins were judged by freemen 
and villeins, freemen only by freemen. But now 
something h.ad arisen which farther distinguished the 
classes in these courts; it was the increasing use of the 
jury there. The lord could, by his own authority, 
make his villeins take oath as jurors; but the jury 
was a royal institution, and by the accepted theory 
of this period, no one could do the same by freemen 
without a royal commission. ^ This split in the per- 

■ The wgniiicance of the word baron in this connection ia nO't ttt 
all dear. The tcnns by which priviite jurisdictions were iinlinarily 
Joiown in earlier timeft were Libera Curia and Hatimote. The for- 
mer usually indicated the higher judicial authority of a lord, but 
did not aixnUy a court of Jreenien as opposed to unfree. The latter. 
lasting on from Anglo-Saxon times, probably meant hall-court, 
thus distinguishing the court held ta the lull ul tlie manor from 
the old open-air courts of hundred and shire. 

■This was definitely laid down as law in article iS of th« 
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had evidently been the practice in some countries, 
and there was clearly a struggle. But the lesser 
vassals were opposed to it and so was the king. Brac- 
ton argued somewhat uncertainly about it on the basis 
of the wording of the writ of right. ' which told the lord 
to do right in his court and that if he did not the 
sheriflf would. This implied that, in default of justice, 
the case had been taken immediately from the court 
of first instance to the king's court. But the writ of 
right had to do with only one class of cases, albeit 
a very important class. In the Provisions of West- 
minster, however, is found a statement which covered 
the matter broadly and conclusively: "None but the 
king from henceforth shall hold plea in his court of a 
false judgment given in the court of his tenants; be- 
cause such pleas do especially belong to the king's 
crown and dignity."' "We may regard this as a 
turning point in the history of the feudal courts. If a 
great baron had been able to make his court acimrt not 
merely for his immediate tenants but also a court vn%h 
a. supervisory juriswliction over their courts, it would 
have been worth his while to keep his court alive; 
it might have become the fountain of justice for a 
large district. But a court merely for the suits of his 
great freehold tenants, some dozen or half-dozen 
knights, was hardly worth having and became less 
worth having as time went on. " * There were, of 

' For the origia of the writ of right, see above, p. 135. 

'A. and S., p. 66. The words }als* jujgiunt are important. 
for it was tiy enfurcinit the principle hen; sta,ted that great progrew 
waa made towanis building up thp tnrKlem conception of appellate 
jurisdiction. For on account <ii iKe onfjin of appeal from court 
to court, we P and M. ii., 664-661}- 

' Maitland, Intruductioa %tfS*Ucl Pitas in Maioriai Courts, p. Ux. 
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get the most for it. This tended to break up the 
manorial economy and to make labour free. Fugitives 
from manors became more mimerous; and such fugi- 
tives, if no proofs were brought to the contrary, were 
al''.\"ays accounted free before the king's courts. This 
rise of the ser\'ile classes was favoured by the Black 
Death of 1348, which, for a time, placed the peasantry 
upon the right side of the labour market, and possibly 
to a slight extent by the peasant revolt of 1581. The 
growth of copyhold tenure was a partial reflection of 
this change.' This tenure certainly looked toward 
that definiteness in the kind of service to be rendered 
from day to day which was the touchstone of the 
royal courts in determining the free status of him who 
sought remedy in them. But the tenure still retained 
some ser\'ile characteristics, as, for instance, in the 
form of alienation; and when, a century or more 
later, it came to a question of the lord's right to evict 
his copyhold tenant, the king's courts usually upheld 
that right. 2 

The second change was the lord's parcelling out of 

> In copj-hold tenure, instead of the scr>-icc being based upon im- 
memorial cuxtom, > ilertnilc entry of the service wd-s nmdc upon 
the manor roll, and orriiniirily a copy of this, in llic nature of »n 
jndrntun;, w»5 in the hitmb of th« pcatanl. 

>Thi« was certainly a denial of the frre churactcr of the tenure 
fts such. The fr*<^ucnit divorce, in England, between tenure nnd 
•tatus has already txren commenicd upon; sec at>o\-e, p. &v. The 
occasion of these evictions, whose number hitc i>n)tiably been 
greatly exaj!j;erated, was th« enclo&inif of large tracts of land for 
the purpotc o( rstsing shec)i. This use of Innrl wiis found in- 
creasingly profitable in the Intc fifteenth and early sixteenth 
ocnttuin. After this particular motive for seising copyhold land 
subsided, the nature of the teiiun- crawed to be a burninK question. 
and copyhold served, in all essentials, as a free tenure. During 
(be last century, this tenure has been rapidly disappearing. 
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Tectecl the whnle class has been attempted. The 
Court Customary did not dio suridtmlj-; it was decadent 
at the end of the middle ages, but had some importance 
well into modem times. However, the forces which 
were to bring it to an end have been seen in full opera- 
tion in the fourteenth and fifteenth centuries. With 
this court is completed the list of the older local 
courts which fell licfore the royal judicial system. 
It remains now to finish the consideration of the at- 
tempts of that system to put into the localities some- 
thing that could work in harmony with itself, and 
that could adequately furnish that local administration 
o£ justice which, in some form, is always necessary.* 



It is especially needful in any judicial system that 
much criminal business be done quickly and on the 
spot. Frequent and efficient as judicial iters might 
become, the king would find it necessary to ha\'e 
resident criminal justices. From what has been said 
of the sheriff's toum, it might seem that that was 
destined to meet this need. But hardly had the 
tourn come into existence before the king found that he 
must have something more and something ditferent. 
The sheriff was too great a local, landed personage to 
be entrusted with a power that would ha\*e to be 
extended in many directions as the peace-keeping and 
administrative activities of the central government 
reached out and touched the localities. Henry II. 's 
dissatisfaction with the sherifts and the grounds for it 
are shown in the famous Inquest of the Sheriffs-^ The 
situation called for the creation of a local ofTicial who 

'Sm above, pp. 167-171. »A, and S.. documeat 15. 
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o be a justice in the lesser criminal cases and in civil 
cases, but the coroner's judging functions became 
very slender and his duties largely those which he 
has since kept. But there \vere, for a time, a vague- 
ness and an elasticity about them which allowed many 
exceptions and which are a reminder of the original 
motive in creating the office. During the thirteenth 
century, the coroner held inquests in cases of sudden 
death or injury, and preliminary hearings in criminal 
cases in which appeals had been made; his place in 
the county court was often much like that of the 
sheriflf, and he might try civil cases there ; he 
could even hold the sheriff's /owfH. But aside from 
his judicial functions, and of more importance than 
some of them, was his work as a local administra- 
tive official of the king. In this, he supplemented 
or took the place of the sheriff. In fact, he was 
often so much like the sheriff that it is hard for 
the modem mind to see what the distinction was. 
One thing is certain: the kings intended that these 
locally elected knights, two or four to each shirc, should 
check the power of the single aristocratic sheriff, under 
whom there might indeed be moR* than one shire. It 
was not long after the creation of the coroner that the 
choosing of certain juries was taken from the sheriff 
and given to the county court. It was another royal 
method of limiting the sheriff and guaranteeing good 
local service by allowing the people to participate in it. 
But the coroner proved no complete solution of the 
local government problem. Before the end of the 
thirteenth centur>'. local complaints were made about 
him as well as about the sheriff. Just why limitations 
Tvere so early placed upon the coroner's judicial 
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idently still dissatisfied with the policing and general 

ministering of the localities. It is interesting to 

pte how early in the history of the coroners this new 

Be of knights began. In 1195, the justiciar, Arch- 

ishop Hubert Walter, issued an edict by which 

blights were appointed to take oaths throughout the 

pngdom from all over fifteen years old. By this 

Pth, men bound themselves not to be thieves, robbers, 
the receivers of such, to join in the hue and cr>'. 
and malefactors token as a result of the edict 
re first to be delivered to the knights and the kn ights 
re to deliver them to the sheriffs.* In the "wTit 
or enforcing watch and ward and the assize of arms"3 
D 1352, the king assigned two knights to each sheriff, 
Jie three to co-operate in taking oaths throughout 
Jieir shire that proper arms be borne, constables 
ippointed, and other matters looking to the preserva- 
ion of the peace attended to. By the Provisions of 
)]cford, 1358, four knights from each county were 
ihosen to keep the pleas of the crown * ; but. in their 
ase. this function was to be interpreted very amply: 
hey were expected to do almost anything in the way 
if detecting criminals and preparing cases for the 
tinerant justices. Equally broad powers, but with 

Ee detailed instructions on the use of the posse 
iiaius and the pursuit of criminals, were given to 
custodians of the peace appointed in 1 764.* Such 
^s the increasing need of knights that, in 1278. 
he king issued a writ for what is known as "distraint 
If knighthood"^: it was to compel all whose land 

■ Stabbs, StUcI Chartfn, p. 364. * Ibid., pp. 371-37^. 

■ A. aod 8., p. 57. ' Stubbs, StUet CharUrt, pp. 411, 41*. 
>A. and S., pp. 70. 71. 
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eln^sd. This point must receive some notice here. 
The coroner failed to supply the desideratum in the 
local government, perhaps because of his elective 
character. It was natural that he should have been 
locally elected, for he originated at just the time that 
the king was k-amlng the wisdom of taking from the 
sheriff the appointment of the non-judicial juries; and, 
like the knights on those juries, the coroners dealt 
with matters connected with the sheriffs' work. But 
in the thirteenth century a new method was tried ; the 
king himself, probably from locally furnished lists, 
appointed the knights who were to be keepers of the 
peace. And, as far as can be learned, this remained 
the method, with the exception of a few occasions 
early in Edward I.'s reign. On those occasions, local 
election was used, and, it may be added, was often 
used at other times to fill vacancies when death or 
other cause suddenly terminated the service of those 
appointed by the king. The system of royal appoint- 
ment has been abundantly justified by all the later 
history of the justice of the peace. He was a king's 
official and his court a king's court, a court of rec- 
ord. His appointment by the king seems to have 
been an indispensable element in securing the sat- 
isfactory* correlation of central and local jurisdiction 
and administnition, 

.After some interruption late in Edward II. 's reign, 
conse^^'ato^5 of the peace were again appointed ia 
1327; and in 1328 is the first indication of their exer- 
cising a real judging function. But, for some time 
after that, judging was not their ordinary work; they 
were still "little more than constables on a large 
scale." In 1330, some of their duties were defined 
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done to the people by such inquiries, shall cease utterly 
and be repealed. " ' From this time till the end o( the 
middle ages, there was no crime except treason that 
could not be tried before the justices of the peace. 
Thus they and the justices of assize were, on the criminal 
side, doing the same work, and much that had for- 
merly been done by the justices itinerant was now done 
by these justices resident.' It was an anomalous and 
awkward situation, and not until after the Tudor 
period was a serious attempt made to clearly dis- 
tinguish between the two jurisdictions. 

As the new local courts encroached upon the iourtt's 
business of indicting and holding preliminary hear- 
ings, the sherifTs became more and more solicitous 
about their declining jurisdiction and the profits which 
accrued from it. They were tempted to many abuses, 
especially the entertaining of accusations made for 
purposes of extortion. There was an increasing outcry 
against these misdeeds during the fifteenth century, 
and in the first year of Edward IV. an act was passed 
to the effect that in the future "the above persons" 
(sherifTs and their various deputies) "should not have 
power to arrest anyone, or levy fines by colour of in- 
dictments so taken; but they should deliver all such 
indictments to the justices of the peace at their next 

< A. end S.. pp. 137. >3S. 

» This parallelism of jurisfliction and the early popularity of the 
jUStiMt of the pcac« are illustrated in the petition of the commons. 
In ihe oppressive and troublous early reign of Richard It., "that 
during the war justices in eyre and of truilba&ton shall not go on 
rircuit among the said poor commons, but that the jualicca of the 
peace bold their courts according tn t.lie^ tenure of their corn mission.." 
—A- and S-. p. 14,1. Justices of trailbttston were circuit justices 
specially commissioned to deal with the or^nnised bands ol lawless 
followcn and desperadoes known by that name. 
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out all seldom attended, even in the early days wTien 
there were few justices to the county. It finally 
became established that two might constitute a legal 
session. The origin of Quarter Sessions was in an 
act of 1363 "that in the commissions of justices of 
the peace, and of labourers. ' express mention be made, 
that the same justices make their sessions four times 
by the year, that is to say, one session within the 
utas of Epiphany, the second within the second week 
of Mid-Lent, the third betwixt the feasts of Pentecost 
and Saint John Baptist, the fourth within the eight 
da>'S of Saint Michael."* This court tried the great 
criminal cases that were outside the competence of 
the Petty Sessions, and also hejird appeals from that 
court and from the court held by a single justice. 

In studying his origin, it has been seen that the 
justice of the peace, or keeper of the peace as he was 
first called, was a police officer, a sort of head -constable, 
before he became a judge; this earlier character he 
never entirely lost. Another set of functions, the 
administrative, of which he had never been wholly 
devoid, became ver\^ important toward the end of 
the fourteenth centurv'. Much effort was expended 
in futile attempts to enforce the labour legislation of 
that centur>'; the justice became the chief medium 
of communication between the king and the localities. 

'The«e were juidcen given a special commission to enforce the 
StatutM of labouren of 134Q and 1351 (A. and S., pp. ii4-tt7)- 
They might or might not be idenlicil with the justicrs of the peace. 
After 1368, no separate commiasion for enforcing the labour atatutes 
was issued: that function was included in the commission of the 
jutticei of the peace. See Miss B. H. Putnam, Tiu Juttices of 
Labourers in dU FourltwHik Century. English Historical Rcvieir 
xxi.. 5'7-S3*- 

>A. and S.. p. 119. 
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Thus by the middle of the fifteenth century, Eng- 
land's local, aristocratic system of government had 
been created, and most o£ the features which con- 
ditioned its success and fame in modem times were 
dearly discernible. No such sj'stcm was possible 
outside of England, for no other country in Europe 
possessed that peculiar middle class of country gentry 
out of which it was made. It might seem that the 
king's depriving the sheriffs of local power and be- 
stowing it in augmented, form upon the justices of the 
jieace, was merely breaking dowTi one feudalising and 
disintegrating element in order to set up another. 
But the gentry possessed just the degree of approach 
to the class below and of distinction from the higher 
nobility to be a perfect instrument for this local work. 
Knights were too scU-respccting and substantia! to 
become petty cyc-senr-ants, too small to make any 
setting up of local authority upon their own private 
account seem attainable. "It is such a form of sub- 
ordinate government for the tranquillity of the realm 
as no part of the Christian world hath the like, if the 
same be duly exercised. ""^ 

wnt of powec. "— Medley, English Ceintitutional Hisiofy, p. 

■ Cited from Coke's Fowth Institute, p. 1 70, in M&itlaad's Jusikt 
and Potiee. p. 93. Chapler viii. ni the latter work is the tiest l>ric( 
accouQC of the county magistracy as it exists to-day, Jenlcs com- 
ments upon the uniquenets of England's local government in his 
Late and Potiiies in the Middlt Ag,et, pp. 1SS-1S4: "The cora- 
psfativc success of England in the matter of local go%^riuaciit has 
Ifivcn her a unique place anions Teutonic countries, if we except, 
perhaps, Scandinavia. With this possible exception, England, 
and England alone. Has succeeded in reconciling the absolute 
supremacy of the State with the existence of focal independence. 
While the State in Prance bccairic a rapocioua bureaucracy, 
tempered oidy by municipal and feudal disinteg^ration: while 
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quired, and the small body of officials and barons in 
attendance on the king, which the increasing business 
of the central government kept quite continuously in 
session.' The larger bcxly, after the regular dropping 
out of the minor barons and a partial change in the 
basis of attendance, was, in the early fourteenth 
century, the embryonic IloyscflLLctds *; while what 

rliiere was left of the smaller body, after it had thrown 
pff the court s>'stem, was the early Council. ^ But in 
both of these, there remained much of the undifferen- 
tiated power that is characteristic of primitive govern- 
ment; in conjunction with the king, cither might 
exercise what would now be distinguished as executive, 
legislative, or judicial fxmctions. And even at the 
date named, any conscious distinction between the two 
bodies themselves must have been slight. One could 
quite imi)ercqjtibly liecome the other. The smaller 

ihad, perhaps, a more ofHcial character — certainly 
there was a large body of oflficials— but it was attended 
by such of the prelates and barons as the king wished 
at his court, and, by a quite arbitrary summons of 
more prelates and barons, it might become the larger 
body. While the bulk of judicial business had, of 
course, gone to the court s>'stem, these original bodies 
still retained the power to deal at first instance with 
any case, criminal or civil, which the king cared to 
bring before them. They enteitained many cases of 
a special character, and had, as was natural, a kind 
of supervisory- jurisdiction over the ordinary courts. 

While finally ceasing to be an administrative body, 
the House of Lords carried over from its earlier history, 
and has always retained, certain judicial functions, 

1 See above, pp. los, loj, lay ' See belyw, pp. 3^9-^03. » Jbid., 
pp, iS;-*99. 
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been that both bodies might, at the beginning of the 
fourteenth centur>', entertain any civil or criminal case. 
While the larger, which was becoming the House of 
Lords, specialised its ju^dicial activity along the lines 
Sust mentioned, the smaller, the future Council, re- 
ttained the earlier and broader competence. During 
[the fourteenth and fifteenth centuries, there developed 
'from it. in both the criminal and civil fields, something 

ff great importance in English judicial history. 
The criminal side can be dealt with briefly. The 
!late fourteenth and the fifteenth centuries were, for 
England, a time of degeneration and lawlessness among 
the nobility. Starting in the factional strifes and 
personal hatreds of Ed^Ya^d U.'s time, the lawless 
tendencies were stimulated by the endless foreign 
■war. It was the time of livery and maintenance. 
In suits to which the great and powerful were parties, 
juries were so bribed or intimidated that a fair trial 
in the ordinary courts was exceptional. Just when 
Englishmen first began to realise xvhat a valuable and 
unique thing the jury was, it was being proved a 
failure in a certain class of cases. It had become 
established that cases involving capital punishment 
could only be tried by a jury, but there was still a very 
useful sphere of activity for a court not bound by 
established rules of procedure and which could not 
be bribed or intimidated. The Council became such 
a court acting on its own original judicial authority 
and on several statutes of the Lancastrian period 
which specially empowered it to deal with certain cases. 
It exercised a sort of supplementary criminal juris- 

counctHont. und that any one of them may sit at the council board 
if b» pleaspt. " — Traill, Social England U., 483. 
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The civil jurisdiction of the Council, like its criminal 
jurisdiction and the appellate jurisdiction of the House 
of Lords, had its root in the idea, that the king was the 
source of law. and in his administration of the law 
through his Curia. The Curia Regis gave birth to 
special courts, but they were all king's courts. The 
king was less closely identified with them, however, 
than with their parent, his Council, and there were 
no definite boundaries to the judicial powers remaining 
Sn it. Such boundaries would have been paradoxical, 
for the king was the source of law and the Council 
was the king in action. As such, it could exercise a 
concurrent, a suiiervisory, or a supplementary juris- 
diction. We are next to examine the conditions in the 
fourteenth century which made it necessary for the 
Council to develop a new line of activity in civil cases. 



Court o( Star CKamber, iind this name w« of anticnt origin: in 
Westminster. " a new pile of buildings, between the great hall and 
tllB palace, And next to the exchequer receipt, was begun «t Icwt 
aa early as 134*- • ■ - It *»* expressly appointed far the tue 
of the conncil. and was hencefort^i ao used. It was called the 
* star chamber ' from the fint, though it was quite as often referred 
to as ' the council chamber next to the receipt of the exchequer. " " — 
J. P. Baldwin, AiUiquUi^t of lA* King's CouhcU. English Histori- 
cal Review xxi,, 16, Under the Stuarta, all the evil possibili- 
ties of the court were realised; controlled by a despotic sov- 
ereign, it invaded the liberty of the subject and did the exact 
^>podte of ila earlier service of protecting the people againnt 
oppression. Consequently the Long PuTliament, in 1641, so 
regulated the Councir.s judicial capacity as to abolish this court. 
The idea, which obtained at this time, that the Star Chamber 
Court originated in the statute of Henry VII. (1487), which ploeed 
this criminal jurisdiaion in the hands of certain specified men — 
most o( tliem councillors— anil whicti. for a time, practically toolr 
this work from the Council as a whole, was without liistoricai 
foundation. Sec further J S. Lcadam, Select Cans in tht Star 
Chamber, pp. ix~lxxi. (Seldcn Sodct^r, vol. xvi.] 
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p^uid the idea was growing that the law was nearly 
p complete. By tlie Provisions of Oxford, 1258, the 
P Chancellor was to swear "that he will seal no writ. ex« 
^cepting writs of course, without the commandment of 
w the king and of his council who shall he present."' 
R Moreover the judges took it upon themselves to decide 
t ■whether writs issued by the Chancellor were inno- 
i vations or not; they did this by refusing, if they 
m saw fit, to allow the use of such novel writs in the 
K actions for which they were issued. This was such 

■ &n arbitrary and mischievous checking of the law's 
p natural growth that a sort of compromise was at- 
p tempted in 1285 in the S tatutes o f Westminster, the 

■ Second: 
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And whensoever from henceforth it shall fortune in 
chancery, that in one case a writ is found, and in like 

e falling under the law, and requiring like remedy, is 
found none, the clerks of the chancery shall agree in making 
the writ, or shall adjourn the plaintiffs until the next 
parliament and wrilc the cases in which they cannot 
ogree, and refer them to the next parliament, and by 
consent of men learned in the law, a writ shall be made, 
]est it might happen hereafter that the court should long 
time fail to minister justice unto complainants. ' 

But even this slight power to innovate, merely 
creating writs for actions which were similar to those 
already having writs of course, was opposed by the 
judges and soon became inoperative. " Henceforth 
the common law was dammed and forced to flow in 
unnatural artificial channels. Thus was closed the 
cycle of original writs, the catalogue of forms of 

• A. and S.. p. 58. » A. and S.. p. 76. 
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squarely before us. Where are the new c 
tiiat the "dammed-up" common law and 
did not provide for? 

It cannot be denied that, as time passed, a good 
many small leaks began to show in the dam. While 
fearfully afraid oE avowed innovation in the law, the 
common-law judges were not unmindful of changed 
conditions or of the value of gaining new kinds of 
cases, But they must be ^ined through such juggling 
with the old law as would make it appear that there 
was nothing new. 1 There was much, however, for 
which the common law did not provide, or for which 
it provided inadequately. Plaintiffs began to seek 
relief, in such matters, at the higher and more ancient 
tribunal from which the common-law courts them- 
selves had sprung, the king in his Council. There 
might be grounds for this action other than the in- 
adequacy of the common law to cover their cases: 
they were poor and unable to bear the expense of 
ordinary litigation, or their poverty rendered the law's 
delay disastrous; they were labouring under some 
local prejudice and distrusted jury trial, or they were 



roll of tile fiftMnlh wntury we seem for a while to be watcliing 
tbe decline and fall o{ a mighty institution. Parliament seems 
to have DOthing better to do thsn to regulate the manufacture 
of clotli."— MaillanJ in Traill's Social EngUtmi ii., 477. 

' "In the fiflevnlh century there w«re great jutlgcs who performed 
what may seem to us some ilaring- feats in the accomodation of 
law to new times. Out of unpromising elements they developed 
a comprehcosive law of contract; they loosened the bonds of those 
family witlementjc by which land had been tied up: they converted 
the precaHouft \-ili«in tenure of the tniddl« ages into the secure 
copyhold tenure of modem times. But all this had to be done 
eva^vely and by moans of circumventive fictions. Novel prin- 
ciplcs could not be admitted until they wcic diagiua*d ia »mie 
antique garb." — Jbid.. 480. 
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regularly represented him. And the Chancellor was 
a learned man with a corps of learned assistants, who 
knew the civil, that is. Koman. and canon laws. 
The common-law judges had many a time borrowed 
the principles of Roman law in dealing with new 
problems; an official specially versed in that law 
could most appropriately entertain unusual cases. 
On general principles, trained men were needed to deal 
with civil cases, the most important of which had to 
do with the increasingly intricate land law. Criminal 
cases brought before the Council, might be handled 
summarily by the king and the whole body;.ci\"il 
cases must be examined in the Chancery. It may 
be remarked further that the Chancellor was more 
at leisure than he had for long been ; the writ business 
was declining — the chief reason, as has been shown, 
for the Council's growing judicial activity. 
I The first evidence that the Council's civil jurisdiction 
was being turned over to the Chancellor is found in 
an ordinance of jago, By the end of Edward II, 's 
reign, it had become a regiilar, perhaps the most im- 
portant, part of his work. Moreover, suits to which 
thf king was a party, suits which, before this, the king 
had apportioned quite evenly between the common- 
law courts and the Council, he now preferred to have 
tried before the Chancellor. Nevertheless, Chancery 
emerged as a court separate from the Council grad- 
ually. almost imperceptibly. For a long time, ci\-i] 
cases, like criminal, were brought to the "king in 
Council," and were heard directly by him and his 
Council or were turned over to the Council's chief 
official as the royal convenience or the nature of 
the indi^'iduaI case dictated. As time passed, an 
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mada nci use of the jur>'; the evidence consisted of 
■written affidavits." ' 

On the other hand, the Chancellors* training in 
Roman and canon law did not lead to a wholesale 
borrowing of that law for their court, as has often been 
taken for granted. They did not abandon the common 
law a nd adopt a new system. While thoy knew of 
the equitable jurisdiction of the Roman Praetor, they 
did not attempt to adopt the results of that jurisdiction. 
Rather, both Roman Prajtor and English Chancellor, 
mutatis mutandis, acted under the same fundamental 
authority, the authority of the sovereign as source 
of law. to deal with the law as occasion required. ' 
When Chancery is spoken of as a court of equity or 

< Mutland. in Traill's Social Etislatid H.. 4SS. 

» This principle, na far as the nations of wMtcm Enropo aw con- 
ccmed, originated in Rctnie. Of ils ultimitt« aouru: there tind its 
dispodtion during lh<? Republic. Sir Henry Maine says: "At the 
crisis of pri[niti^•* Roman history which is marked by the «xpuUion 
ol the TarquiDs, a change occurred which has iia parallel in the 
«arly annals ol many ancient states, but which had little in commDn 
with those passages of politicttt atlairs which w« now tenn revo- 
lutiona. It may be best dcscrihcd by saying that the monarchy 
wns put into commission. The power* heretofore aecumuliited 
in the hands of a single person were parcelled out among a nimibvr 
of elective functioiuiries. the very name of the kingly oflice hiHng 
retained and imposed upon a pcreoTiage known subsequently as 
the Rex Sacrorum or Rex S.-icrificuUis. As p;irt of (he change, the 
■cttted duties of the supreme judicial office devolved on the Praelor. 
at the tiinc the first functionary in the commonwealth, and together 
with thcM duties win transferred the undefined supremacy over 
law and legiBlalion which always attached to ancient sovereigns, 
and which is not obscurely related to the patriarchal and heroic 
authority they had once enjoyed."— j^Mttrw/ Law, pp. 61. 6a. 
Since the Normnn Conqucat, the English kings had hecn more nnd 
more putting their judicial authority into commission. The 
analogy between the fourtoenth* and fifteenth-cvntury Chancellor 
and the Roman Proitor is in maay respects striking. 
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sufficient reason for drawing such suit from the court 
where it naturally belonged. This side of Chancer>''s 
business never became important, and in time tended 
to decrease. To its supplementary or equitable juris- 
diction, Parliament was never able to urge very valid 
objections, and the common-law courts tacitly, though 
grudgingly, conceded that here the new court had a 
reason for existence. But though Chancer>''s work 
in this line was soon considerable, it was desultorj'. 
the field of activity was vague. No important, de- 
finable class of cases had been appropriated. Had 
this condition continued, Chancery could hardly have 
become a separate jurisdiction, and its later his- 
tory would have been radically different and far less 
important. 

About the end of the fourteenth century, a special 
kind of business, growing out of the inadequacy of 
the land law. was brought into Chancery in such 
quantity that it was soon regarded as the peculiar 
jurisdiction of that court. Under the common law, 
it was impossible to will la nd, and the feudal accom- 
panimonts of tenure were often felt to be burdensome 
and antiquated. Was there no possibility of enjoying 
the use and profit of land while escaping the respon- 
sibilities of ownership? Was there no way in which 
a man could determine who should ha\'c the use of 
his land after him' Necessity was the mother of 
invention, or rather of extension and adaptation. 
For the required method existed already, but had been 
ccmfined to a narrow sphere. In the thirteenth 
century, a device had been often used by which the 
Franciscan friars, who by the rule of their order could 
jwn no property, enjoyed the use of real estate while 



I 




5^ •^'"^ upon ,£ 

"'TO and th#. ril "en a 



The judiciary 217 

statute immediately arose, The method was at hand. 

Priars could not own land because of their rule; by 

the Statute of Mortmain, the rest of the clergy ' could 

ow-n no more land than they already had. To meet 

the second case, as the first, legal ownership might 

be vested in a person or persons, who. for substantial 

reasons, entered into a private imderstanding to allow 

the use of the land to the church. Thus the practice 

of uses was greatly extended as the fourteenth century 

progressed. An act of 1392 very effectually put a 

stop to it as far as the church was concerned*; 

but before that time, it had occu rred to laymen that 

here was a neat ^^•ay to accomplish for themselves 

certain things not provided for by the common 

law. 

Assuming the feoffees to uses' to be willing and faithful 
instruments of the beneficial owner, his advantages were 
great. Though he were involved tn the civil strife of 
York and Lancaster, and dealt with as a traitor by vic- 
torious enemies, the land would be secured for his children; 
for it legally belonged not to him but to the feoffees to 
uses, and therefore was not forfeited by his attainder. 
For the same reason nothing was payable to the 
overlord on his death; there could be no legal succession 
while any of the feoffees remained alive, and herein was 
the convenience of naming several in the first instance. 
The numbers might be kept up from lime to time by new 
conveyances, as is the common practice to this day with 

t The language of the statute limited its application to th« 
monastic ckfgy, but in its later intcrprcIaUotii thia Umitation wna 
not observed. See Gross, Mortmain in Medieval Barougks. Ameri- 
can Historical Review xii., 741. 
»A. and S. p 155. 
I ' This was the technical term tor legal ownen, 
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rtcristic business of the Court of Chancery. Thus 
urin^ the last two centuries of the middle ages, a 
.nsfonnation of the land laws was well under way, > 
d a new court with a special jurisdiction had come 
to existence. For Chanccr>''s monopoly of this 
lew field completed its separation from the parent 
teni; by the reign of Edward IV., the Chancellor, 
n his judicial capacity, no longer acted for the Council. 
lis court had already created considerable supple- 
mentary law, and, with the evolution of the common- 
law courts in mind, it is not hard to understand that 
there would come a time when the Chancellor's con- 
Bcience had become "a technical conscience" and his 
court as much bound by precedent as its predecessors.' 

< On tliis strange method of changing a body of law. Maitland 
comments: "It is an oxccedingi)- curious episode. The whole 
nation seemB to enter into one large conspiracy to evade it4 own 
l«ws. to cmdc liiws which it has not the courage to reform. The 
Chancellor, the judge*, and the parliament «cm at! to be in the 
conspiracy. And yet ihcrc is really no conspiracy: men arc but 
living Irom liand to mooth. Binning from one case to the next case, 
and they do not see what is guing to happen." — Social EnglaaJ ii., 
487. It is apparent that, as this way of manipulating legal owner" 
ship grew more common, the number of occasions ui»n which] 
tbB gnat landholders could collect reliefs, and the king reliefs and' 
frtMwr Sfuins, would decrease. There is some eWdence that king! 
and lord* were becoming aware of this during the fifteenth century; 

{'bat Henry Vtll, was the first king who was fully aroused to the 
situation. He attttmpted to cope with it by forcing through Parlia* 
mcnt the famous Statute of Uses in 1 5j6. For a discussion of the 
failure and the peculiar legal results of lliia statute, see Pollock, 

' Th* Land Laws. pp. 97-10*. For further discussion of the Chancel- 
lor's jurisdiction, ace W. P. Baildon, Introduction to SeUet Cans 
in Chancery (Selden Society. \'ol. x,). 

■ ' For a bri*f summary of the later history of Chancery, see Medley, 
EngltiA CifintitMtional History, pp. 381-383. Moitland has very 
perfectly summed up the constitutional significance of the two late 
Judicial developments with which this section has been mainly con* 
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^SttC principles and nUes which are gathered from the 
jeporta of adjudged cases, from the opinions of text writers 
Mid commentators, and from popular usage and custom, 
f% contradistinction to statute law. (c) More narrowly 
that part of the system just defined which was recognised 
Uid administered by the king's justices in contradistinction 
to the modifications introduced by the chancellors as 
tulcs of equity in restraint or enlargement of the customary 
and statutory law. ' 

Beside this, may be placed the history of the term 
Common law first meant a law tliat was common to 
all England, a law not for this or that county or 
borough. It was thus used in the twelfth and thirteenth 
centuries. It was next used in opposition to statute 
law, as the latter developed during the fourteenth 
century; then in opposition to equit^y when the Court 
of Chancer}' became important in the fifteenth century. 
By that time, the conception of it as a IxKiy of law older 
than, and in important ways distinguished from, two 
other bodies of law had crowded the original meaning 
out of the word common. The first of the present 
usages, cited above, seems to have arisen from applying 
to the whole of England's law tlie name of its most 
characteristic and historically important part. It is 
an untechnical use, but serves to distinguish England's 
law and legal history from those of other European 
countries. 

Had no system of king's courts grown after the 
Norman Conquest, the Anglo-Saxon law, administered 
in the local courts, would, of course, have continued to 

> The Century Dictionary. This iI«nnIt{on has txwii quoted in j 
(uU to make clear the preacnt, Accepted tisagei. and to avoid thf] 
oecewity of explaaattociB iD the course of the di«cux>ion. J 
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Ven in the next, the thirteenth, century some of Henry's 
lies were regarded as traditional niles which had come 
>wxi from a remote time, and which might be ascribed to 
le Conqueror, the Confessor, or any other king around 
horn a mist of fable ha,d gathered. ' 

Prom the middle of the twelfth to the middle of the 
lirteenth century was the time when the common law, 
5 opposed to statute law or equity, was made.^ Those 
•ho then had most to do with the common law were 
raimd in the Roman and canon laws; and it was con- 
ideraWy influenced from Roman sources, not by much 
tctual borrowing, but by the imconscious influences of 
ipirit and method. It has been well said that, at that 
arly time, the common law was sufficiently inoculated 
rith the Roman law to make it unlikely to fall under 
e latter's completer sway at a later i>eriod.^ In the 
half of the thirteenth century, there was a radical 
ange of attitude in the guardians of the law. Law 
as no longer in the hands of ecclesiastics ; a class of 
rofessional lawyers was forming. As the common law 
became more fixed and circumscribed,* any attempt to 
'modify or enlarge it, espt^cially from what was doubt- 
ss regarded as a rival system, was looked upon with 
id is favour. 

j The significance in legal history of the two great 
treatises of Glanville and Bracton, the one coming at 
■ the beginning and the other at the end of the common 
ilaw's creative century, must be touched upon here. 

< Maltland. In Traill's Soctat Enila»u! ii.. 40&, 409. 

■ It* growth, at that time, through the making of writs has been 
dealt with above, jrp. 13S-140. 

» See the duUon from Brunner in Mattland, Engtisk Lam and 
th* Henoiitanct, note 55. 

• See iibove, pp. aoS-jop, 
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adjudged cases, and the specific cases that he cites are 
many. Just as this work appeared, the forces tend- 
ing to fix the common law were beginning to make 
themselves felt. Although, like Glanville's, this was 
a. purely private undertaking, it is hardly necessary 
to state that such a comprehensive and sympathetic 
statement of English law coming at such a time became 
an authority of the highest influence. 

An epoch in legal history was closing with Bracton. 
A nt-w system of courts, with appropriate law and pro- 
cedure, had been made; borrowing from the Roman 
law, at least for a long time to come, was at an end; the 
making of new writs, that is, new forms of action, was 
no longer easy; a system of legal forms had been cre- 
ated.' One is. at first, surjmsed that a law and pro- 
cedure so young and mobile under Henry II. should 
have grown old and rigid in his grandson's reign. The 
truth seems to be tli.it tlie time was too early to obtain, 
by aJiy process, a permanent and rational system of 
equity. England passed rather ra,pid!y from "the 
old oral and traditional formalism" of the Anglo- 
Saxon period to this "new written and authoritative 
formalism" which "in part supplanted and in part 
reinforced it." But the advance of the new over the 
old was very great. That there was any break from 
the old S)*stem and a time when new courts exercised 
an equitable jurisdiction for all England, a time of legal 

■ This system greatly resembles the Rotnan formulary system, 
eapecially in its manner of growth, but was not derived from it. It 
could not have been, for the lawyers of this time were iatervsted, 
if at all, In ihe finished product of Roman law, the Justinian Code, 
not in the hinory of that law; they wen probably not aware that 
it had passed through an evolution aiuloxous to that through which 
finglish law waa passing. 
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domain of the practical and the serviceable. The law 
never escaped from the people; they were actually 
making their law or keeping it from being made. No 
absolutism was running the people into the mould 
of a foreign, or theoretically perfect, law. On the 
contrar>'. the law has reflected all the peculiarities, 
incongruities, and conservatisms of tTie English people 
at any specific time. This went far to make it in- 
eradicable; the i>eop]e could not get along without 
it because it was a part of them. 

Another agency that helped make the English 
common law permanent had its origin at just the 
time the law was completing its period of rapid 
growth. The great English law schools, the Inns 
of Court, are first dimly seen about the end of the 
thirteenth century. They became thoroughly estab- 
lished in the reigns of Edward III. and Richard II. 
It is an interesting fact that the common law did 
not find its home in the universities. There the 
ground had been taken by the civil and canon 
laws, and the teaching of these had become so 
identified with the university work that when there 
was an English law to teach it seemed an un- 
natural thing to give it a place beside them. ^ No 
one consciously founded the law schools; they grew 
out of the needs and conditions of the time, which 

• " The vc^oc of John WycHf pleading iliat Englisli law was the 
law that should be taught in English universities w.-u; n. vuicv that 
£ot centuries cried in tin: wildemeso. ... It was 1758 befor« 
Blackstone began hia ever famous course at Oxford. The chair that 
I cannot fill vtast not established until the trans- Atlantic Cambridge 
was setting an example to her elderly mother." — Maitland, Engliih 
Law and tht HtHaisxance, pp. 35, aC.-^Maitlaod was Downing 
PnfcMor of Hk I^^S of Eng'iand in the Uoivertity oi Cambridge. 
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determined their location and most else about 
tht-m. 

In the first half of the thirteenth century, it was 
becoming evident that EngHsh justices would sewn 
cease to be drawn from the clerg>'. The spirit of this 
period of papal power and church unity was to keep 
the clerg>* from participating in lay affairs. If they 
touched such things, it should be as masters, not 
participants. It was especially unseemly for bishops 
to sit on the bench and dispense a layman's law, which 
dealt vtith much that was a contamination to an 
ecclesiastic. A scries of canons, forbidding the clerg>' 
to deal with secular law, began to appear, and were 
not without effect. The clergy became more careful 
to withdraw when the death st-ntc-ncc was pronounced 
or a matter con&iden?d to which they might not Hstcn 
without scandal; and many were the devices oE elision 
and abbreviation in wording by which their share in 
such affairs was concealed and their consciences saved. 
But it was harder to conceal a breach of the new rules 
in the case of the higher clergy, and bishops were found 
less and less among the justices ; their places were taken 
by laymen who had come to a knowledge of the law 
by filling subordinate positions in the courts. At the 
end of Henry IIl.'s reign tliere were more laymen than 
clerks connected with the courts, and, thougli there 
were clerical justices throughout the reign of Edward I., 
the end was well in sight. A well-defined body of 
lawyers, practising in the king's courts, had formed 
and many justices came to the bench who had already 
served as advocates. To speak of a class of professional 
lawyers and lay justices, who had l)een lawyers, seems 
very modem, and, in truth, Edward I.'s reign, in many 
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ways, marked tlie be^mdng of the modem period in 
the legal history of En^and. 

When English law severed its connection with 
ecclesiastics, it was separated from the Roman law 
and also Sxvax the teaming and literature of the time. 
The danger that absohitism might be fostered by tho 
absorptioa of too much Roman law was past, and 
there was also little po6sibilit>* that the law of the 
futwre would be blessed with any great legal treatise 
similar to that of Bracton. The divorce of law and 
learning produced bad results. Edward I. was con- 
scious of the fact and. in 1290 and 1393, instituted com- 
missions of inquiry. By the second commissiun. it wuh 
su^ested that promising students be gathered fmn* 
the \*arious parts of England and placed in pruximity 
to the coorts at Westminster, with the evidfnt in- 
tention of haNing them trained for service in thow 
' coiirts. The origin and early history- of the Inns nf 

I Court are not known in detail, but here was thr Hitun* 
tion out of which they grew. A cummon luw wiw 
recognised: some sense of its national character woii 
dawning. oE its distinction from Roman or cumm 

I law; it was in the hands of laymen and it could nnt Ih* 
taken for granted that these men had rL-ceivt*d any 
training, legal or other, at the untverHitioK — oi n 
matter of fact, they got their knowledije of the luw iind 
entered its higher service through tmininR in iU 
I courts. And these courts were at Wcstmititiirr; thii 
was the home of the common luw, not Oxftml t»r 
Cambridge. Young men looking to n Icgiil curcvr 
gathered in the vicinity, and the four great hiw Krhoolii 

I were bom; Lincoln's Inn, the Inner Temple, the Miitdlu 
Temple, and Gray's Inn. It is not the ploco horn to 
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vestigating the decline in legal learning which resulted 
TO the withdrawal of the clergy, the Year Books 
Ibegan. They continued, with almost no interruption, 
until 1535. They were '■so called because there was 
one for each regnal year. They are anonymous law 
reports, written in French, containing the discussions 
f the judges and counsel on the points of law. and the 
grounds of judgment in important cases tried before 
the royal justices either at Westminster or in Eyre. 
According to an old legal tradition, these reports had 
official sanction and were drawn up by reporters in 
the employ of the crown." > These reports, continued 
with such regularity and fulness, are a proof of the 
persistence of the spirit of conservatism and respect for 
precedent which marked the time of their birth, and 
they aided greatly in its preservation. Since no more 
law was to be created, the matter of chief interest was 
to know how successive judges had used the already 
existing principles and procedure. During the four- 
teenth and fifteenth centuries, precedent was built 
upon precedent and the mass of recorded rules was 
reasoned upon and refined to the last extremity of 
logic in the academic atmosphere of the Inns of Court, 
until the common law had become a marvel and a 
terror to ever>' one outside the legal fraternity. Since 
Edward I., the law of England has undergone no such 
fundamental change as it experienced in his time. 
The modem lawyer may trace back his legal traditions 
quite easily through more than six centuries, but the 
attempt to follow them into the wonderful, creative cen- 
tury before Edward I., in many cases, proves fruitless.^ 

' Grooa, Sonren and Liitraturc of Eftglisk History, p. 353. 

1 But the number of such cases has been greatly lessened by the 
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The constitutional imporlnnce of this preservation 
of the old law can hardly be overstated. 

The English common law was tough, one of the toughest 
things ever made. And well for England was it in the 
days of Tudors and Stuarts that this was so. A simpler, 
a more rational, a more elegant system would have been 
an apt instrument of despotic rule. At times the judges 
were subservient enough: the king could dismiss them 
from their offices at a moment's notice; but the clumsy, 
cumbrous system, though it might bend, would never 
break. It was ever awkwardly rebounding and con- 
founding the statecraft which had tried to control it. 
The strongest king, the ablest minister, the rudest lord- 
protector could make little of this "ungodly Jumble."' 

deeply into the lite of tlie crochety but salutary old 9y»t*^n. thai he 
speaks of its safe passage of the crisis and uf its recovering strength, 
" When the middle of the ccntuiy is past the iigns that Engliah law 
haa a new lease of life become many. Ttie medieval books poured 
from the press, new books were writteTi. the deciMoiw of the courts 
■were m&re diligently reported, the lawyers were boasting of the 
independence and extreme antiquity of their system. We were 
having a little Renaissance of our own: or a gothic revival i( you 
pleaao. . . . Thiit won<Lcrful Edward Colco was loose. The 
medieval tradition waa more than safe in Im hands." — P. ag. "Sir 
Edward Coke, the inc3.niatc eommon law." he calls him in another 
place, who "shovels out his enormous learning in vast disorderly 
heapt. Carlyle's felicity has for ever stamped upon Coke the ad* 
jective ' tough ' — ' tough old Coke upon Littleton, one of the toughest 
men ever made.' We may well trJinsfer the word from the man to 
the law that was personified in him," — 7iBil\. Social Etgland H., 4S1 . 
■ Ibid. Roman law had these gome characteristics "during tho 
ages of its growth, and it ia well to remember that, as Roman law 
took on a more scientific form, and was reduced to an organised 
system, its life and power of growth ceaaed. History does not 
show any necetsary connection between thette two events; but 
certainly, il the formation of a scicntifrc system on the basis of the 
English common law is to mean that oitr law and institution-making 
power IB past, then e^-ery Anglo-Saxon may most heartily pray that 
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century. But there had always been law made by 
the central government, by tlie king in his Council ; 
and king and Council have continued, upoit occasion, 
to make it. In the fourteenth century, a new law- 
making element, the House of Commons, came into 
existence, and statutes, in the projjer sense of the 
word, were made by king and Parliament. Some 
acts of the thirteenth century are traditionally termed 
statutes which are really ordinances, made by king 
and Council; and some had an anomalous origin and 
are, strictly speaking, neither ordinances nor statutes.' 
For several reasons Magna Carta has been regarded 
as the beginning of England's written law and holds 
first place in the statute book.' The informality of 
earlier legislation led to its rapid absor[>tion in the 
mass of unwritten tradition; the events leading to 
Magna Carta and the document itself were extra- 
ordinary; by the frequency of its confirmation, tt was 
kept before men's minds and its greatness seemingly 
enhanced; and under Edward L, a class of secular 

■ Oq the ort^n of statutos and their early relations to ordinances, 
see below, pp. 365-373. 

> The text in the Statutes of the Realm ts that o( the confirmation 
of isas. "The text of th* Great ChArt«r issued the eleventh of 
February. 121$ {nimh ytar of Henry III.). i» of c.^ceptjonfll im- 
portance. In the first place it is itefinitive and bus never been 
modified (siive in a single point of detul] in any of the ofEciiil con- 
firmntionsandcopii^s which hav-c been published since. Itisttieone 
text that ha* always been appealed to either in the courts or in the 
houses of Parliament, or in law books. In its form it approaches 
cluwly the redactions of 1316 and 1 j 1 7. and therefore diilcrs much 
from the act of 1315. The Charter of the Forest was renewed and 
confirmed at the same time. They ikre now the Rrst statutes of 
the kingdom of England, the comer-stone of its written constitu- 
(ion." — Translated from Uimont, Chartes des Ltbtrllt AMglaistt, 
pp. xxii.. XXX. 
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lawyers began to be interested in England's legal 
history. Yet the Great Charter is not a statute. It 
is largely a x^ritten amplification of the king's feudal 
contract with his tenants-in-chief; this is its funda- 
menttil element. It contains also sundry semi-feudal 
or non-feudal grants to other classes of people, and 
there are elements of compromise and bargain. It 
had immediate ends in view and aimed at restoring the 
customary law. It did pot create new law. but in 
later years many of its clauses, often misunderstood, 
had a profound influence upon legislation- 
Two acts of Heniy III.'s reign have been called 
statutes: the Statute of Merton, 1336, and the Statute 
of Marlborough, 1268; both of these were products 
of king and Council. There was still no system of 
keeping rolls and it was largely a matter of chance 
which acts were preserved and, of these, which were 
known as statutes. The term has been quite generally 
applied to the important acts of Edward I.'s reign. 
In making some of these, there was concerned one or 
other of the new elements which, with the evoK^-ing 
House of Lords, later formed Parliament. It was a 
transition period, and it is hard to say whether or not 
there was a new form of legislation. Be this as it 
may, the statutes of Edward I., the written laws made 
by the central government, have borne a most im- 
portant and special relation to the common law. 
Coming just at the end of that law's rapid extension 
through new writs, they fanned a new starting point 
and laid down principles, upon which, with but little 
conscious creation, much new law was based and 
elaborated. Especially was this the case with land 
law. Such statutes as Mortmain, De Donis Con- 
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ditionalibus, and Quia Emptorcs' ■ft'ere fundamental.' 
iBut this great k*gislativc rcign was exceptional; in the 
itwo following centuries, the common law was left 
bo elaborate itself. little important supplemental 
material being furnished it by Parliament. In the 
Tudor period, important legislation began again and 
it has since steadily increased in quantity. Hence 
it might seem that all law-making power would ulti- 
mately pass to Parliament and that the independence 
o( the judicial system, with its self-developing body 
of law, would cease. But this has not proved to be 
the case. 

That the common law has been radically revolutionised 
lOy statute on some subjects in very recent times, as, for 
example, in real estate law. is not an evidence of the decline 
of this self-developing power. It is rather due to the rapid 
and revolutionary change in society itself, which demands 
equally rapid and revolutionary change in the law to 
accompany it. The statutes themselves are subjected 
at once to the ordinary process of common-law develop- 
ment in the Interpretation and application of them made 
by the courts.^ j 

' Th«8C are also Vnnwti as Dc RcHgJosiK, Westminst*? the Second, 
Biid Westminster tlie Thiril. See A. and S , docutrcnts 40. 4», aS- 

s "Kackstoncin order that ho might cx]>ound the working o( 
the bw in his on-n d^y in an intelligible {a»hton, was forced at every 
turn to take back his readers to the middle ages, and even now, 
aft*r all our rcforrns, our courts are «till from time to time com- 
pelled to construe statutes of Edward l.'a day. and were Parliamcat 
ito refieal some of thtisr Etatiites iind prtivide no substitute, the 
'Whole edi6ce of our land law would fall down with a crash." — P. 
'and M. i., xxxiv. 

■ Adtung, Civilisalion dvring tht MidMt Agti. p. 101. note t. "In 
the United States the exiatence of a written coiKtitulion as funda- 
mental law has led to & most important and valuable extension of 
thb principle in the powor which the courts have assumed, without 
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resulting from the Carolingian patronage and the 
pretensions of the forged Decretals. Criminous clerks 
were tried in the popular courts; litigation between 
clerks and between clerks and laymen and the en- 
forcement of many of the laymen's ecclesiastical 
obligations found place there also. Only for holding 
clerks to their clerical duties, did anything in the 
' !ture of an ecclesiastical court exist, although there 
- ^cras to have been an occasional attempt to close 
. civil differences between clerks by a kind of extra- 
judicial arbitration. 

It has been set-n how, by the Conquest. England 
was brought into the current of continental infiuence. 
«nd how this immediately showed itself in the church, 
checked only by the Conqueror's will.i The most 
Btriking of the early manifestations of that influence 
Was the so-called separation of the lay and ecclesi- 
Bstical courts. At some time between 1070 and 1076. 
William ordained: 

. . that ao bishop nor archdeacon do hereafter hold 

]>leas of episcopal laws in the Hundred, nor bring a cause 

to the judgment of secular men which concerns the rule of 

bouIr. But whoever shall he impleaded by the episcopal 

laws for any cause or crime, let him come to the place 

which the bishop shall chouse and name for this purpose, 

and there answer for his cause or crime, and not according 

to the Hundred, but according to the canons and episcopal 

laws, and let him do right to God and his bishop. But if 

anyone, being lifted up with pride, refuse to come to the 

bishop's court, let him be summoned three several times. 

and if by this means, even, he come not to obedience, let 

the authority of the king or sheriflE be exerted; and he who 

refuses to come to the bishop's judgment shall make good 

■SecPartll.. {II.. «■ 
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author of the Leges Henrici Primi, writing under 
Henry I., said that all ordained clergy "are to be 
accused before their prelates for all crimes, both the 
greatest and the lesser. "' This writer borrowed so 
much from continental principle and practice that it 
is difficult to tell how far this reflects the English 
custom of his time. But there is reason to believe 
that it is not entirely contrary to fact, and it may 
safely be concluded that there was some attempt, in 
Henry I.*s reign, to accuse and try criminous clerks 
in the bishop's court, William's ordinance said no- 
thing about criminous clerks, and he unquestionably 
intended, at the time of its issue, that they should be 
dealt with as they always had been in England; for 
it was manifestJy concerned with changing the Anglo- 
Saxon and not the Norman practice. But here it 
must be noticed that there were three distinguishable 
parts in the criminal procedure: the accusation, the 
trial, and the punishment. William had come from 
the continent and dealt with prelates who, for the 
most part, had had a continental training; and, apart 
from what this particular ordinance said or did not 
say, Maitland thinks "it very possible that Lanfranc 
would have demanded and the Conqueror conceded 
the general principle that the trial of the accused 
clerk must take place before the spiritual fcnim"; 
but doubts "whether more than this would have been 
conceded or even demanded, whether as much as this 
could always be obtained."' If the accusation were 
in a lay court, a sort of possession of the case was thus 
obtained which made possible a share in the punish- 
ment. The church could not pronounce a judgment 
■ P. and M. !., 4S4- 
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the dergy. He gave them everything they wanted, 
ind along a variety of lines. "The English Church 
would have reached at a stroke a nearer realisation 
of the full programme of the Hildebrandine reform 
than aU the struggles of nearly a centurj* had yet 
secured in any other land, if the king had kept his 
promises."* In the matter of ecclesiastical juris- 
diction, he said: "I permit and confirm justice and 
power over ecclesiastical persons and all clerks and 
their efTects, and the distribution of ecclesiastical 
goods to be in the hands of the bishops. " * This cer- 
tainly brought the accusatiun of the clerk, as well as the 
trial, within the church court and was a gnint of civil 
jurisdiction in all that pertained to church property. 

But Stephen did not keep his promises. He strug- 
gled very stoutly against the concession concerning 
CHTninous clerks, and it is known that there were 
instances in his reign in which criminous clerks were 
accused, tried, and punished in the king's court. 
On the whole, however, the church was far more 
successful in the contest than the king. In ci\nl 
jurisdiction, the church went far beyond what was 
contemplated in the charter, for such jurisdiction was 
gained "not only in the purely spiritual causes, as 
for example matters relating to matrimony and con- 
tentions over land held in frankalmoin, but also the 
investigation as to whctlier a piece of land jxTtaincd 
to frankalmoin. cases concerning wills, tithes, advowson 
or presentation to churches, and contracts secured by 
an oath. "3 



I 



• Adams. The History of Em^laful <to6A-iji6), p. sot. 

■A. and S.p. 8. 

'Translated from Bohmcr, Kirxia; und Stoat, pp. jgg, 400, 
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organisation so independent of, and out of harmony 
vnih, the state could control such a vast ci\Hl jurisdic- 
tion. Thirdly, he genuinely appreciated the good gov- 
ernment of his grandfather's time, and had a settled 
purpose to make it his model in his work of restora- 
tion. Fourthly, the ideas o£ his time were not without 
their influence upon him and he had a great respect for 
established law; he probably respected Gratian's 
Decretum; at any rate, as his struggle with the church 
drew on, he may have seen the strategic advantage 
of being able to claim harmony with it. 

Some flagrant miscarriages of justice with respect 
to criminous clerks were the immediate cause of 
Henry's action. His preliminary negotiations 'with 
Archbishop Thomas and the bishops indicate that the 
practice of inflicting lay punishment upon the con- 
victed and degraded clerk had largely lapsed under 
Stephen, for he received very unsatisfactory replies 
when he demanded the attitude of the clergy upon 
this point. Becket took an extreme position, and 
must have seemed to Henry to be distinctly heading 
a state within the state. Late in 1163, Henry in- 
structed some of the elder barons of his Curia, who 
supposedly knew the customs of his grandfather's 
time, to draw up a statement of such customs as bore 
upon his controversy \nth the church. The result 
was a document of sixteen articles, presented at a 
meeting of the Curia Regis at Clarendon in January, 
1 164. It is known as the Constitutions of Clarendon.' 
While not strictly confined to the points of judicial 
controversy between church and state, those points 
are the most prominent in the document. In the 

* A. and S., documeat ty 
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template the case under consideration in connection 
with that principle, and Bcckct was quite original 
in his application of it and in the prominence which 
he gave it. He argued that degradation was the 
extreme punishment of the church and was sufficient 
for the first ofTcncc; if the man committed a second 
crime, he did it as a layman and would receive the 
layman's punishment. Henry regarded it as sub- 
versive of law and order to allow every clerk to commit 
one crane for which there was no punishment ade- 
quately deterrent. There was small chance of their 
coming to a satisfactory understanding. Henry's 
position was substantially correct historically; it 
represented the practice of his grandfather's time. 
Beckct's position was correct canonically. wilh the 
probable exception of the matter of punishment. 
Henry's position was certainly in harmony with the 
fundamental requirements of effective government. 

In the Constitutions of Clarendon, Henry not only 
attacked the church's claim to exclusive jurisdiction 
over clerks, but also its claim to some important ci\"il 
actions. In the first article, he demanded all advow- 
son cases. In the ninth article he drew into his court a 
preliminary procedure in cases where there was litiga- 
tion over land between clergy and laymen, and this 
procedure later grew into an independent assize. ' 
In article fifteen, he declared that "pleas of debt due 
under pledge of faith or without pledge of faith are 
to be in the king's justice." 

Henry was put in the wrong by the murder of Becket 
and was obliged to renounce, or seem to renounce, what 
he had claimed in the Constitutions. A chronicler 



■ See above, p. 139 
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TOT him to enforce his claims over criminous clerks; 
the matter was passed over in silence. In the years 
that followed, however, the clergy got into some logical 
difficxilty by having it pressed home to them that if 
the clerical murderer of a. layman could escape punish- 
ment by death, there ought to be reciprocation and 
the lay murderer of a clerk enjoy the same immunity. 
The fact that Bccket's murderers escaped punishment 
lent some point and weight to this argument. The 
clerg>' began to feci uncomfortable, doubting whether 
their own lives were to be properly protected. This 
situation made it possible for Henry, in 1176. to gain 
a concession; but in doing this he was forced to a more 
formal allowance of their claims over criminous clerks 
than he had yet made. A papal legate was in England 
at the beginning of the year, and he conceded that 
Henry could try clerks in his own court for forest 
offences; on the other hand, he received a letter from 
Henry to the pope in which the king agreed that mur- 
derers of clerks should not be exempt from punishment, 
and that, except for forest offences and cases which 
grew out of a clerk's holding a lay fee with a lay 
service attached, no clerks should be brought in person 
before his courts. ' This concession may be regarded 
as formally inaugurating the "benefit of dergy." 

The precise terms upon which the dergy enjoyed 
their immunity varied from age to age, but, in general, 
they became more lax. Thccoreof "benefit of clergy" 
was this: when an accusation was brought against a 
clerk in a lay court, his bishop might appear and de- 
mand that he be turned over to the church court for 
trial; bishops regularly made this demand, and there 

Adams, Tht History of England {ioi>i-tii6), p. 319. 
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-where most clerical crime lay, but was confined to 
ordained clergy, monks, and nuns; the worst forms 
of treason were not within its operation; and, in the 
lighter offences, the misdemeanours, clerks were dealt 
with as laymen. But before the end of Edward Ill.'s 
reign, benefit of clergy had acquired most of the 'well- 
known characteristics which have made it opprobrious : 
its extension to the lower orders of clergy, the right of 
the clerk to prove his clergy even if his bishop refused 
to demand him, and the farcical method of proof by 
reading, i 

One of the worst evils of the later Middle Ages was this 
" benefit of clergy." The king's justices, who never loved 
it. at leng:th reduced it to an illogical absurdity. They 
would not be at pains to require any real proof of a 
prisoner's sacred character. K he could read a line in a 
book thi-: would do; indeed, it is even satd that the same 
verse of the Psalms was set before the eyes of every prisoner, 
so that even the illiterate might escape if he could repeat 
by heart those saving words. Criminal law had been 
rough and rude, and sometimes cruel; it had used the 
gallows too readily; it had punished with _dcath thefts 
which, owing to a great fall in the value of money, were 
becoming petty thefts. Still cruelty bi such matters is 
better than caprice, and the "benefit of clergy" had made 
the law capricious without making it less cruel. ^ 

The state did occasionally break through the privilege 
in specially flagrant cases, and wa.s even assisted by 
the church in so doing; but with slight exception the 
abuse remained as described until two acts, one in 
the reign of Henrj- VII. and the other in the reign of 

' Reeve*. History of th* Engtish i~an- ii., 3>4-3»6; 438-^30. 
' MoitUnd. in Traill's Soiial Ens^nd i.. >g8, 
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I . The Genesis of Limited Monarchy. — After William 

. had conquered England and the early attempts of 

he English to throw off the yoke had been put down 

ind enough time had passed to bring out the nature 

>f his government, certain of his subjects began to show 

much resentment and disappointment. In one sense. 

,hey were not his subjects; they were his vassals. They 

were bound to him by the private tie, the feudal con- 

ract. rather than the public tie which relates the 

lubject to the state. Indeed, at that time there was 

ittlc of this public relation in its purity. The men 

of the great servile class were under various obligations 

to their lords which made it impossible for them to 

lold any full and free rdation of subject to a sovereign 

itate: the vassals of the king's vassals had private 

contracts with their lords which made their relations 

to the king only mediate. The object of the Salisbury 

oath was to bring all freemen under immediate and 

lupreme obligation to the sovereign, but it could only 

ftccomyjiish its purpose slowly and partially. The 

ion-noble freemen were the only people who approx- 

mated to our conception of subjects. But they were 

ot the ones to resent William's government. Free 

they were, they were more concerned with the rule 
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loiight he would be like other kings and thoy like 
ther kings' vjissals. He found in the English sheriff a 
leans to accomphsh things in the localities and he 
kstructcd him to hold pleas involving royal interests 
ven within the holdings of great lords. The profits 
E this jurisdiction went to the king and lessened the 
idicial income of the vassal. Peace was maintained, 
nd the rights of private warfare, which surely, it was 
lought, belonged to a king's vassals even if not to a 
uke's, were rigidly su]>pressed. Many of William's 
ussals felt that what he was doing amounted to & 
»reach o£ his contract. They rose against him, and, 
ispairing of making him recognise their rights, they 
lun'oscd to break all relations with him and drive 
lim from the land. Thus occurred, in 1075, the first 
ruc feudal revolt in England. It was a revolt not 
igainst William as king, but as suzerain. 

When William II- came to the throne, he not un- 

latundly had a revolt of these barons on his hands 

Lt the very outset. It is interesting that he began 

o make verbal promises of good laws, especially a 

nitigation of the forest laws. He did this in order 

o gain the support of the English and of as many 

iJormans as possible. But during his reign, with the 

lelp of Flambard. he broke his feudal contract in more 

pacific and exasperating ways than his father. Feudal 

lues and the rights of overlords with respect to mar- 

iagc, wardship, and other feudal incidents were be- 

jeoming fixed by custom, and hence were covered by 

\he feudal contract without specific mention. These 

he abused beyond measure. When, in 1053, William 

lieved that he was about to die, he made general, 

>ra] promises of reform; and it is of special significance 
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that he cancelled some debts due him and released 
prisoners by WTttten orders. The act approached a 
written acknowledgment that others had rights as 
against him. 

Henr),' I., in his famous coronation charter, made 
very definite promises to correct specifically men- 
tioned feudal abuses of his brother. In the reaction 
bound to follow his brother's reign, he thus empha- 
sised, either through necessity or policy, his contractual 
relation to his tenants-in-chief. But throughout his 
reign, he was strong enough to break his promises very 
freely. But the ver>' regularity oE his tyranny, while 
rather extending the powers of the crown, tended also 
to strengthen the contract idea; he was not capricious; 
with respect to a portion of bi.s population, he was 
acting upon a recognisid set of principles.* 

When Stephen came to the throne, he felt it ne<:e&- 
sary to strengthen his doubtful claim by confirming 
his uncle's charter. He merely confirmed " the liberties 
and good laws," with no mention of their having been 
abused and with no specific points of correction,^ A 
few months later, he found it necessary to gain tht 
support of the church by a charter which made very 
sweeping concessions.' The church included a class 
necessarily in dose, but often ill-defined, relations 
with the king. Stephen limited his power by allowing 
the church a greater independence than it had ever 
had before. Throughout his weak reign, both barons 
and clergy steadily gained jxjwGr from the crown. 

■ Much mora wam thU the cute if w« accept (be statement ot 
Stulibs that the coronation charter wux "')>rol>ali|y reissued froa 
titne to titne as lie founil it necessary to appeal to the sympathwf 
c( the people aKmnst their toramon vn<:miei."—Sfket Charurs. p 9^ 

1 A. and S., document to. • ihid., document 11. 
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Henry II., at his coronation, ignoring what had 
happened in the intervening rtign, confinncd the laws 
and liberties of his grandfather in a general but em- 
phatic charter, and mentioned Henry I.'s having 
granted these in charter form. The rapid progress of 
centralisation under this king, especially in the founda- 
tion of the king's court system, has been noted.' In 
1173. began the last purely feudal revolt in England, 
almost a hundred years after the first one. An im- 
portant cause was the king's invasion of what had 
been regarded as the jurisdictional rights of his vassals. 
Again the understood contract between lord and vassal 
— whose content varied from age to age, but was alway? 
a reality — ^had been broken, and the barons made an 
unsuccessful attempt to hold the king to its terms. 

By the end of Richard I.'s reign, one ]>arty to the 
contract, namely, the king, appears to have been so 
unifonnly successful that all contract element was 
likely to pass away, and the king be hniitcd with 
respect to no portion of his jjopulation. From 1066 
to 1 1 99. there had been but one weak reign; taking into 
account also the tremendous fact of the Conquest 
Itself, one sees how absolute monareliy was being 
attained in England almost at a stride, Richard I. 
issued no coronation charter. The memory of rjast 
events was short in the middle ages. Would Henry I.'s 
charter be forgotten, and would English kings grow so 
all-powerful as to destroy their character as suzerains 
by continued, successful violation of much that that 
character implied? The fact that feudalism in many 
of its aspects was then waning in England looked 
towards an affirmative answer. 

' Sec above, pp. tis-131. 
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The issue was to be settled in John's Teign, but an 
event late in the reign of Richard first demands atten- 
tion. At the end of 1197, Richard commanded his 
English vassaJs to unite in providing a force of three 
hundred knights to scn'C him on the continent. This 
was substantially an application of the principle of 
scutage which was then coming into common use. 
Scutage was the commutation into a money payment 
of a pail, at least of a vassal's military service in cases 
where the length or location of the military undertak* 
ing rendered t!ie individual service of all the vassals 
impossible. '"The union of the military tenants to 
equip a smaller force than the whole sen-ice due to 
the lord, but for a longer time than the period of 
required feudal scr\*icc. was not uncommon."* The 
constant necessity which the English kings were under 
of fighting upon the continent, while there was little 
need of fighting in England, extended and made regular 
the use of the scutage principle. This particular de- 
mand of Richard's received a decided refusal from 
the bishop of Lincoln, a man of the highest character. 
His example was followed not only by many clerg>", 
but by laymen. It was stated that the militar}' tenants 
of England were not bound to render ser\'ice outside 
the country. There was no good feudal precedent for 
this in England or elsewhere; the letter of the law or 
custom was on the side of the king. Yet it is not 
surprising that such a protest should have at length 
arisen. The English Channel lay between the king's 
English and French possessions; England was a natural 
unit. To use the feudal contract for a forty-day per- 
sonal service as the basts for making English vassals 

• Adams, History of England (io6b-i3iO), p. 383. 





The Executive 

regularly pay for soldiers to fight in Normandy or 
Aquitaine seemed a breach of the spirit of that con- 
tract—and that. too. whether tile snMicrs were mer- 
cenaries hired on the continent or equipped knijchts 
sent from England. It was evidently not a conntitu- 
tional resistaiice to taxation, as has often been rcjur- 
sented. There was. properly speaking, no taxation 
and no idea of constitutionality concerned in the case. 
Its significance lies in the fact that, upon the eve of 
John's reign, the contract idea in the English fe\tdal 
population still had considerable vitality. 

If the authenticity of the reported speech uf the 
archbishop at John's coronation could be tnwtcd, 
rather swreping conclusions might be <lrawn concerning 
the constitutional importance then attaching to the 
election of a king. But the speech is ultnost cerliu'niy 
the fabrication of a later time, and the conception of 
limited monarchy was not reached through the develop- ^ 
ment of any early ideas of election.' John did much 

■ How slender was the conception of clocUv« tnaruirehy In lh« 
Anj(lo-Saxon period has been noted above (|>p. ji, j»). I'or moro 
than a century after the Conquest, there were icnrcoly nnjr iix^lW 
priodplu of roynl Kiicc«r««on. There wa« an ill-deflned hiit im^lual^-o 
idea of heredity, with the addition of certain vuyue criteria uf desig- 
nation, a|>e, Keneral avuilabilily. m-og^nilion by the gnrat incn ot tho 
realm, etc. But each succession had its ext:«ption4d «ten)cnl> 
William 1. wtu king by conquest, but he did not venture to ajauino 
the crown offered him by Edgar and the great men until ho had 
coniultcd, and received the assent of, his own Norruoa vaHola. 
With the establishment of the N'orman house. It seenit tohav« b»en 
taken for granted that the crown wu hcnditary: it was oft«n so 
spolwn vt. William 1 1, was designated by hia father, and made good 
hispostiottb]- promptly seizing the treftiury and gaining the support 
of Lanfranc. Henry I. gained the crown by prompt action upoQ the 
death of his brother, aecuring the treasury at Winchester and gain- 
ing the api>toval of the magnntcs and others who happened to be 
prcMQt. His coronatioa charter and hit maatcrlul personality 
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to transform scutagc into a true tax; he was constantly 
doing violence to its feudal character. He levied it 
every year until late in his rejgn. This element of 
regularity, which disconnected it with specific military 
undertakings, made it no longer a payment to a 
suzerain, but to a sovereign. Moreover when, as a 
suzerain, he assembled his feudal forces to follow him 
to Krancc, he would give up the expedition and take 
money instead of service. This he did repeatedly. 
and spent the money as he pleased. John's abuses 
were manifold, but this is not the place for an enumera- 
tion of the causes of Magna Carta. It is true that 
there was hardly an element among his people that 
did not have a grievance, but some were only oppressed 
indirectly. Those who bore the brunt of his oppression 
were his vassals, All the feudal abuses of William II. 
were repeated in an aggravated form. John broke 

secured hi» position. Siepiien got the throne instead of the de^g* 
n^tcd and direct heiress, Matildn. by promptly going to Engluid, 
wliilc she rcmiiincd un ihu cuntiiieni, Luniloti supported him aX 
the outset, and he gained ono inflticniiiU dement after anothrr 
through lavish promin-t. MucK is heard of "election" in connection 
with his succession, but an cxaminalion of what actually took place 
shown that it meant .a foimal aueiit after a tjuid pro quo — not any- 
tlting which wc would regard as a constitutional election. Uearf 
II. wiw looked upon xk Stei^heti's »uccciuii:)r twfore the latter's 
death because of the strong claims dert\'ed from his mother, a 
powerful ccclcsinsticnl hacking, his own m&oifest ability, the weak* 
ness of Stephen, and the death of Stephen's oldest son. Richard 
I. became king because, as Henry II.'s elder and abler son, there 
was no n-iison why lie stiould not. Probably primogcDilure, a 
principle which originated in feudalism in the inheritance of fiefs, 
had begun to inflwncc succession to the crown. John came to the 
throne, however, instead of the primogenitary cliiimant, Arthur, 
under Richard's designation, but mainly because the old feaf of a 
minority Wiis still Btroiigcr ihan the new principle. The ninc-yeaP 
Old Henry III. was made king Ix.'causi; he was John'i oldest son 
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every provision which a feudal contract of his time 
could possibly have contiiined. Finally, most of his 
vassals refused to follow him to the continent, basing 
their refusal on the same grounds offered by the bishops 
in Richard's reign. 'The uprising which resulted in 
Magna Carta was not a purely feudal revolt, of which 
we saw the last instance in 1173. The church was 
here concerned, and not simply in its baronial character; 
the barons also had a substantial backing in the dis- 
content of the lower classes. There was in it the hint 
of a national revolt. 

Whence came the possibility in England of anything 
even verging upon a national revolt at a time when 
such a thing was impossible elsewhere in Europe? The 
regular arrangement of the important elements in 
previous conflicts had been king, church, and lower 
classes against feudal nobility. Throughout the middle 
ages in Europe, the lay nobles stood alone; their 
interests could not be identified with those of any other 

and the Cn};lisb people pTcCcrTv<l a minority to the rule of the 
fordgner. Louis of France. Beginning with this succesxion, pruno* 
geniturepncvaiLcdin allnoimnl times; violent mis rule, with resulting 
usurpatiun aud actioa by Parliaineni, might inlerfcre with it. It 
became Bubjwct to the principle that Uic king vtiix under the law. 
A reflection of the jrrowth of a determinate, hererfttarj' succrssion 
is found in the difiappcnrancc of the inlcnTKniim. Until the suc- 
eeiskin of Edward I., between the death ofa king and bis successor's 
coronation, thora was no king ; the king's peace was d«ad and con- 
fusion and lawkMnets aonieiimes resulted. Edward t.'s succession 
was a transition in thia matter. He was on crusade when bis 
{ather died; but four days later, upon hit father's burial, a coa- 
siderable number of prelates and barons look the oath of allegiance 
to him notwithstanding hla ahsenoc. From that time, he was 
reicarded as king, and was the Erst so regarded before coronation. 
With the sucxesdon of Edward II , the change was comptece; he 
brcume king by the fact of his father's death. 



b 



262 Period of Constitution Making 

class. Wliile people aiid church saw a lesser danger 
in the growing power of the king than in the power of 
numerous local t>Tants, there was no possibility of a 
constitutional winning of power from the king on the 
part of the nation. In England, from the Conquest 
to the end of the twelfth century, the feudal nobility 
had received such a succession of staggering blows that 
royalty reached at a stride a position which it took 
centuries to attain in France or Spain. The simple but 
fundamental causes of this divergence in England's his- 
tory were the Norman Conquest itself and the remark- 
able line of sovereigns which it brought to the throne. 
The atrocious character of John's reign was suited 
in every detail to rouse the opposition of every clement 
that could make itself felt. The situation is significant 
beyond exaggeration, not so much in making national 
opposition possible at an early date, for opposition 
without a guiding principle would have wasted itself; 
but in making it possible just early enough to rescue 
from decadent feudalism the principle upon which 
constitutional monarchy was to be built.* The Nor- 
man Conquest was responsible for the English constitu- 
tion, first in bringing feudalism into the countrj', and, 
secondly, in making possible a national appropriation 
of feudalism's most important idea. But not to antici- 
pate by further generalisation, let it be emphasised 
that the national character of the rising of 1215 is very 
easily exaggerated; there was enough of nationality in 
it to hint of possibilities in the near future, but it was 

'St* htlaw, pp, ttn-idj. In dccadrat continental feudaltsn, 
the nobility muined a ch»rttct«r which tnjtdc co-opcr&tion wjtb the 
Other rl«ments of the population impossible long after the contract 
idea had became obscured. 
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"substantially a feudal revolt. How John woxild have 
been dealt with had Henry I.'s charter not been dis- 
covered it is hard to conjecture. It had been a long 
interval since 1 154. and the idea of making the suzerain 
bind himself by a written contract had evidently 
passed out of mind. But this fact did not in the least 
affect the fundamental character of the rising; the 
suzerain had broken his contract, and his vassals 
proposed to compel him in some way to keep it, or else 
sever their relations with him and take to themselves 
a new overlord. 

In connection with the present subject, only a few 
articles of the Great Charter* need be considered, but 
those the most critical and characteristic. The eariy 
articles a«^ predominantly feudal and show the use that 
was beilig made of Hcnr\'"s charter. Like William 11., 
Johr had abused the feudal incidents, and here was the 
correction, enunciated with care and detail. But on 
reaching article twelve, something is found not con- 
tained in the earlier document. The meaning of the 
article is perfectly clear when viewed in the light of the 
king's relations with his vassals in the matter of scutagc 
and service abroad. 

No scutage or aid sJiall be imposed in our Tdngdom except 
by common counsel of our kingdom, except for the ransom- 
ing of our body, for the making of our eldest son a knight, 
and for once manyinn our oldest daughter, and for these 
purposes it shall be only a reasonable aid ; in the same way 
it shall be done concerning the aids of the city of London.^ 

This is a statement of the regular feudal principle that 

' A. and S., document ag 

1 For the reason for mentioning London in thb feudal connection, 
see Adami in English Hisbmcal RtvUw xix., 7o>-7o6. 
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no payments beyond those implied in the contract 
could be levied without the consent of the vassals coo- 
cerned. That the ""common counsel" referred to was 
simply that which the king found in his feudal court 
is made certain by the detailed description, in article 
fourteen, of how such counsel was to be taken. The 
purpose of article twelve was to bring back to strict 
feudal observance a king who had been turning scutagc 
into a regiUar tax. But in the period following the 
Charter, feudal ideas and practices were rapidly disap- 
pearing; taxation developed along several lines; the 
Charter, though, with this, among other articles, omit- 
ted, was frequently confirmed, and the contract idea 
running throughout it was thus kept alive— and that in 
a period when people were not scientific in their use of 
history and hence did not enquire carefully what the 
contract covered or meant at an earlier time. The 
result was that, whereas in 1215 the king's vassals held 
him to the feudal law that there could be no unusual 
aids without their consent, at the end of the century 
the king's subjects said that he should not tax them 
without their consent. 

A completer illustration of the same matter is found 
in article sixty-one. This is the most important article, 
for it is the clearest exposition of the principle upon 
which the whole Charter rested. It says, in cfTect. 
that there were recognised customs and laws, such as 
those just set down, which the king was bound to keep, 
and that if he did not his people could compel him to 
keep them; and it pro\'ided the clumsy machinerj' of 
the twenty-five barons to this end. The feudal system 
was clearly the source whence this principle came. 
The feudal contract was the formal ground for this 
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je baronial movement, that which s<tved it from 
ig a mere unformulated protest against oppression. 
[The fexjdal character of Magna Carta, as far as the objec- 
I tive contents of the articles is concerned, might be easily 
[Overstated; other than feudal abuses were corrected, 
[and non-feudal classes were to some extent concerned. 
Jut a study of cither the remote or immediate causes 
[leaves one in no doubt as to where the animus of the 
[movement lay; the initiative was taken by the barons 
[and the bulk of the work was iltmc- !>y them. Magna 
[.Carta powerfully emphasised the contract between 
the suzerain and his tcnants-in-chief, and between the 
itcnants-in-chief and their vassiils, To understand the 
[ origin of limited monarchy in England one has mainly 
I to watch the perpetuation of the contract principle and 
jhc»w it came to relate the sovereign to his subjects, 
[while most else in feudalism passed away. 

This is saying that the English constitution rests finally 
[upon the feudal system. Without that system the consti- 
[tutioo as it existed in the fifteenth century or as it exists 
to-flay would not have been possible. The English limited 
[jnonarchy of later times could never have been regarded 
las a direct outgrowth of the Saxon, non-feudal state, as it 
(existed under Canute, except by a preconceived and 
strained inleqjretation of the facts of history. The whole 
drift of that state was towards a monarchy of the Caro- 
lingian tj-pe in which the crude checks upon the sovereign's 
will or equally crude machinurv' fur operating the nation's 
will, belonging to the primitive German public law. had 
[cither entirely disappeared or been dvp-arfed into insignifi- 
cance. The accomplishment of this result was made im- 
possible in England by the Norman Conquest. It was 
Ithc thorough feudalisation of England which resulted 
from the Conquest that made the constitution possible, 
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not by establishing a strong monarchy against whidi 
primitive Teutonic liberty reacted later, but by intro- 
ducing with the strong monarchy a new conception of Um 
relation of the king to those of his subjects who in thif 
age constituted the nation, and who alone could constittict 
it. by introducing the deAnitc contract-idea of the feudal 
system. * 






The conditions in England which made the contract 
idea survive feudjUism and take the important form 
and place that it did, have next to be examined. The 
reign of John was followed by a long minority, practi- 
cally a new thing in English history. In order to get 
every possible bacldng for the new king, the Charter 
was immediately reissued, but with the omission d 
the clauses just considered. The change was in the 
interest of the central jjower, but the Charter was still 
a compact. Three times during the minority was it 
reissued, and in lai? the forest articles appeared in as 
enlarged form as a separate charter; hence the constant 
reference after this to " the Charters." * The edition 
of 1235 may be considered the final form of the Charter, 
that which was used so frequently during Henry III.'s 
reign and in the si^eciaily important confirmation vi 
Edward I. tienry's minority, when Louis of Franc* 
was forced to leave England and John's foreign mer- 
cenary leaders were driven from their fat holdings and 
from the country, was a time when English national 
feeling was becoming a prominent factor in events. 

■ Adams. The Critical PcrioJ of EngtUh CoiutiMionai Hi^trt^ 
Amencan Historical Review v., 651, 6i;i. 

» Btfmont's Ckartti dts l.ihtrtfs AHglaix^t, with Its viUuaU* inlrj 
duction imd notes, jerves best for & study at the various eititiont of 
the Charter. See also Stubbs, SeUvi Charters, pp. 996-^54. passm 
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ishmen were proud that they were Englishmen and 
oguished themselves sharply from Frenchmen. 
as a time favourable to new ideas or new applica- 
i of old ones. The contract idea had been em- 
iaed by three reissues of the Charter and the 
mment was in the hands of ministers chosen by. 
responsible to. the feudal council. There was a 
urable soil for a conception of limited monarchy 
ike root in. 

It the time was critical and very much dei)ended 
I the character of Henry III. Had he been a 
ig and intelligent ruler, the contract idea woidd 
! died with the rest of feudalism. But his weak- 
meanness, extravagance, and love of foreigners 
just the work that was necessary. Never has a 
tr>' been so fortunate as England In having good 
reigns and bad sovereigns mingled in just the 
; proportions. Tliere was no possibility of for- 
ng the Charters in Henry III.'s reign; to make 
king confirm them gave his exasperated subjects 
»thing to do that seemed nUiomU; for many years 
! was a dawTi of hope each time he solemnly swore 
ire them. But finally men began to realise 
mean and jjetty an individual they were 
ng. Since the Norman Conquest, with one possible 
ption, Hrnr>' was the first king who had not been 
id, and it is interesting to note the increasing 
lom with which his shortcomings were denounced 
is face. ' It wotild have been dangerous to stable 
mment to have had such a ctjndition last very 
; but something of this sort was needed to break 

>r • tood example, see tbe convcfs&lion quoted in Ta8w«U- 
nead, Enflitk CoKJtitutionai Hiaory, p. 151. 
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down the tremendous prestige of the Angevin mon- 
archy, and it lasted just long enough. 

Sometime between 1235 and 1259, Bracton wrott 
his ^at work, De Lt'gibus et Consuetudinthus Anglis. 
In the first book, in treating of the "dignities" of diven 
persons a.nd classes, he set forth the dignity of a king 
in words which clearly embody the principle of limitetJ 
monarchy. They are worthy of remembrance as the 
first formulation of the principle and for their precision 
and force; " For the king ought not to be under mas 
but under God and under the law, because the lav 
makes the king. Let the king therefore bestow upon 
the law what the law bestows upon him, namely do- 
minion and power, for there is no king where will nda 
and not law." ' When one reflects tliat this was writtea 
only a half-century after Richard's reign, some co: 
tion is gained of what the first half of the thirteen' 
century meant in constitutional foundation laying.* 

As Henry III.'s reign progressed, there was 
increasing tendency to enforce the principle contain 
in article sixty-one of Magna Carta, that the king o 
be compelled to keep the law. In 1244 there was 
attempt to place extraordinary authority in the 

> '■ Ipse ail tcm rex. non debet esse xiib hominc. ard sub Deo 
lege, quia lex facU regem. Attribuat igitur rex legi, quod lex «' 
buit ci. videlicet dominationcm et potcst&tem. non est enim 
uW dominatur voluntas et noa lex."— Bracton, De Legibus (edli 
by Twiss in the Rolls Scries) i., 38. 

> In Pranrc, li1l the reign of Philip Augustus, the power of 
Icinga had bc«n \ery far behind that of the post-Conquest Icing* 
EngUnd; but ^t the \x-r>' time thut Bracton tvaa writing, the 
ciple was being enunciated there that the will of the Icing fa 
highest law. Up to this point and even sftefward*. the 
and English government!! were in many respects analofrous, 
the parting of the ways h^ been reached and the di\-cTgeflce 
v«ry rapid. 
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(f four counsellors, and one is struck with the fact 
hat the Curia Regis was not so wholly feudal in its 
kCtion and in its relations to the king as formerly; 
here was a germ of constitutionality in its behaviour. 
feudalism was passing, btit feudalism's leading idea 
vas, thanks to the character of the reign, living and 
sxpanding. The crisis of the reign came in 1258, 
•esulting in the rise of Simon de Montfort, the civil 
Rrar, and the last seven peaceful years, when the good 
lesults of the conflict appeared in the administration 
rf Prince Edward. The rising of 1 258 was, in essential 
features, liUe that of 1215, very much of a barons' affair. 
Its immediate result was the attempted form of govern- 
ment outlined in the Provisions of Oxford.' Here was 
a repetition of the device, originated in article sixty-one - 
of the Charter, to put the government into the hands 
of an aristocratic group, but with much variation and 
elaboration of detail. It is no matter of regret that 
the device i%'as unsuccessful, for an aristocracy, once 
firmly established, would have been more difficult to 
ieal with than the king. But the Provisions of Oxford 
wrved to continue and emphasise the idea that, under 
jufficient provocation, the king might be deprived of 
lis power. 

I In the spring of 1265, shortly before the tide turned 
igainst the triumphant Simon, Henr>' III. confirmed 
;hc peace made the preceding year and at the same 
time the Charters. Perhaps the most striking clause in 
the famous sixty-first article of the Great Charter was 
that in which John was made to admonish his people 
to rise against him, in case he broke the law. and by the 
use of force bring him again to the lawful way. This 

* A. and 5.. document i*. 
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landholder and highest suzerain would profit most of 
ail. If the principle of Quia Eniptores were to be rigidly 
enforced, then, through the natural operation of escheat, 
all freemen would finally come to be tenants in-chief of 
the king — or rather his suhjects, for then all proper 
meaning of tenaney-in-chief would have passed away. 
The great conflict of 1297, although led by two 
earls and outwardly as much an affair of the nobility 
as the risings of 1315 and 1258, clearly contained 
elements of conscious constitutionality. The king was 
attempting to lead into the foreign scmce not only 
his feudal levy, but every one in the country whose 
lands furnished a yearly income of £20 or over; and 
his taxation (there is now no hesitation in calling it 
such) affected all classes. Thus the resistance, how- 
ever prominent a part in it was played by the nobility, 
was not a resistance to feudal abuses primarily, but to 
national abuses; it was not merely holding the king 
to his feudal contract, hut preventing his oppression 
of the people. Of course in the thought of the moment, 
the baronage and the prelates were acting on purely 
selfish motives and were not putting themselves forward 
as champions of the nation; but such had been the 
changes in society and such tlie development of taxa- 
tion that when they were standing for themselves they 
were standing for the nation and had to recognise the 
fact. But they could not have done what they did 
had not the feudal principle of holding a suzerain to 
his contract been teaching men to limit a sovereign's 
unlawful assumption of power. The men of 1 297 were 
unconscious of any change, and believed that the 
difficulty lay in the fact that the Great Charter had 
not been properly enforced. 



. 
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The protest which was (Jniwn up in July, 1297, 
under tlie leadership of the Marshall and Constable, 
earls of Norfolk and Hereford respectively, purported 
to be in behalf of archbishops, bishops, abbots, priors, 
earls, and the whole community of the land {tola Irrrt 
communttas) ; in its articles great prominence was 
given to the word communttas; and in article four there 
is mention of the omission or neglect of the articles 
of Magna Carta, the king being besought to correct 
this abuse.' The great constitutional enactment. 
Cottfirmatio Cartarum, ' scaled by the king in November, 
will be considered in some detail in connection with the 
origin of Parliament.^ It is sufficient to note here 
that in it was laid down the principle of no taxation 
without the consent of the taxed. It was not a restora- 
tion of the long omitted article twelve of Magna Carta; 
but the principle there enunciated that the suzerain 
could not arbitrarily It-vy unusual exactions upon his 
vassals had become a national principle determining 
the relation of sovereign to subjects. 

There was an unfortunate sequel to this seeminj^y 
grand conclusion of the great struggle of Edward's 
reign. The barons seem never to have quite believed 
that Edward fully and with no mental reservations 
had granted what Confirmatio stated. Edward, on his 
part, was piqued and hurt at this lack of confidence. 
and seems to have exercised, in dodging the spirit of 
the charter, much of that " legal captiousness " 
with which Stubbs has credited him. Certainly in 
obtaining from Pope Clement V., in 1305, a release 
from the oaths taken in 1297, he almost justified 

• B^mont, Charles dfs LiberUs Atglaixes, pp. 76-78. 

' A. and S.. pp. S6-S8. ' Sec belovr, pp. 301-363. 
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the barons' suspicions. B^ont has well stated th.e 
situation : 

at the Parliament of Lincoln (Jaruaiy. ijoi), 
the 6rst article of the pelitiun addressed to the Icing was 
•'that the two charters of liberty and of the forest be 
entirely observed in all their articles from this lirac for- 
ward." This precedent was fortunate; henceforth, and 
during the entire fourteenth century at least, most of 
the Parliaments began thus and the express consent of the 
king {Placet; il plet au ray) was carefully entered upon the 
rolls.' The precaution was not unnecessary: this is seen 
when Edward, finally -it peace with France and Scotland, 
asked and obtained from Pope Clement V. absolution from 
at) his oaths and the annulling of the charters C1305. 29 
Dec . . .). The best king of the thirteenth century 
had done then as the worst; like John Lackland, Edward 1. 
had avowed that he had granted the Great Charter "volun- 
tarily and spontaneously"; at heart neither the one nor 
the other ever believed that he had abdicated the least par- 
ticle of his authority. This unfortunate attitude lasted as 
long as the old order of kingship, that is to say to the end 
of the seventeenth century.' 

One may hesitate to judge quite so harshly a king 
who gave so many examples of fidelity to trust, but 

> B^mont cites Sir Edward Coke's rrckoning that Maj^na Carta 
wwconfirmvd "15 times under Edwikrd III., 8 times uadcr Richard 
II., 6 timcii under Henry IV.. once under Henry V.; and that, to 
sum up. tht! Great Charter and that of the forwt have been expresely 
estaliti shell, confirmcil. or iiTomulj;ate<l by jj acts o£ Pariiameiil," 
He adds: " These figures can be taken as exact: they show the val do 
that the nation attached to Ihete repeated confirmntionn ; but a]»o 
of what lilllc importance the king made ihem." Translated from 
CIkhtUS <Ut Lib^nti Anglaiin, jip. xlix.. 1. The people were cer- 
tuinly hamincrifig in Bracton's principle that the king was under 
the law. 

)/Md.,pp. xl%'ii.,xlviii. 
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there is here a valuable caution against overestimat- 
ing' the voluntary constitutionality of Edward and hts 
successors. 

In passing from a reign in which the vigour and 
wisdom of the king had accomplished so much of per- 
manent value into the miserable reign following, the 
first feeling is one of overwhelming loss and misfortune; 
and in looking forward through the whole list of reigns 
between Edward I. and the first Tudor, one is conscious 
of a distinct stepping down from thirteenth centur>* 
standards of thought and achievement. The four- 
teenth and fifteenth centuries were upon lower moral 
and intellectual plane. But with reference to the 
establishment of limited monarchy, it was hardly an 
unmixed evil that Edward I. was not followed by 
kings as great as himself. With Parliament not yet 
effective, it is to be doubted whether the principle of 
resisting a king who broke the law had become so 
engrained in the people that it could not have been 
eradicated. It was a long time, however, before 
there was an opportunity to forget the principle or 
before there was a king able to defy it with much chance 
of success. It was only the tliird year of Edward II. 
when tlie king's inability and wrongheadedness resulted 
in the third cx[>eriment of putting the government 
into the hands of a commission of nobles. The com- 
mission was known in this instance as the Lorda 
Ordainers. The Ordainers forthwith decreed that 
the Charters be observed, issued orders against 
the most pressing grievances, and then proceeded 
to draw up a document of forty-one articles whidi 
was presented to the king and became law in 
1311. These articles were called the New Oidin- 
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ances.' They dealt with the governmental abuses 
of the time, some of which had originated in the 
preceding reign. Taxation, the appointment of the 
king's ministers, and annual meetings of Parliament 
were the matters of chief constitutional importance. 
The act which repealed the New Ordinances in 1333, 
when Edward was under the control of the Despensers, 
had a significant clause defining the competence of 
PariJament in terms which anticipated the future. ' 
But the great fact looking towards limited monarchy 
in Edward 11. "s reign was his deposition. It might 
seem that such an event would have been almost the 
attainment and final guarantee of constitutionality; 
but it is necessary, in weighing its value, to consider 
carefully its cause. Edward was not deposed because 
he had made a deliberate attack upon the constitution; 
he had not the vigour of mind or will for such an under- 
taking. He was deposed because he was supremely 
lazy and incompetent, one whose qualifications, such 
as they were, fitted him for an>*thing but kingship. 
He is a striking example of a man born into the wrong 
station in life. The articles of accusation. ^ which ha^■c 
a deeply tragic interest, say, among other things, that 
"throughout his reign he has not been willing to listen 
to good counsel nor to adopt it nor to give himself to 
the good government of his realm, but he has always 
given himself up to unseemly works and occupations, 
neglecting to satisfy the needs of his realm." In the 
fourteenth century, the machinery of government was 
not so perfected that it could run itself and allow the 



* A. and S., documml 51. 

* Ibid . p. 07 See hftow.pp. 356,^67. 
»A, iindS., document 55. 
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king to be a figurehead. Medieval kings, good and 
bad. were laborious; there was a personal clement in 
their government that it is diificull for modems to 
understand. A king that would not work was an 
imfx>ssible king. This is not quite the whole storj- 
regarding Edward U. ; he did smne positive things that 
aroused enmity, and his reign would have dragged on 
somewhat longer had it not been for the individual 
action of his wife and Mortimer. But the chief trouble 
was that the country was drifting into misrule through 
lack of governance, and it was felt that a change was 
absolutely necessary. But whatever the cause, there 
was nevertheless a deposition, and, in an uncritical age, 
it would be likely to serve powerfully as a precedent. 

In the discussion of Parliament's acquisition of 
power, it will appear how, throughout Edward Ill.'s 
reign, the arbitrary action of the king was limited by 
his dependence upon the country for the great sums of 
money necessitated by the war with France.* The 
bare fact of fifty years of such limitation is all that need 
be noted concerning this reign in the present connection. 
The constitutional significance of Richard II. 's reign 
culminates in his deposition, a deposition much more 
important than that of Edward II. Leading up to it, 
are some matters of interest. Richard early showed 
himself extravagant, improvident, and addicted to 
favourites. The Parliament of 1386 proposed to 
impeach his Chancellor and appoint a commission of 
reform. The king's reply showed his lofty conception 
of the royal prerogative. Then the fate of Edward II, 
was recalled, and the king was reminded of it in words 
that show clearly the constitutional use that was being 

• See bvlow. pp. 3S6-357- 
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lade of the early precedent.' The king yielded, the 
'Chancellor, the Earl of Suffolk, was impeached.' and 
a commission of reform, consisting of eleven members, 
was appointed. It was gi^'^n very broad powers and 
was to continue for one year. It can not be considered 
la commission of regency, for Richard was nineteen 
[years old and Parliament's act was the result of his 
jywnment rather than of his incapacity. It was 
ilafe instance of the devicL-, used with John. Henry III,, 
[and Edward II., of placing the government under the 
[control of an aristocratic group in time of crisis. Its 
use after Parliament was well established shows its 
tenacity of life and also how slowly the possibilities of 
parliamentary government were realized. But there 
c^m also be seen in it some attempt by Parliament to 
control a governing group within the Council ; that it 
was created by, and in some sort held responsible 
ftto. Parliament somewhat diminished its oligarchic 
character. 

»A few months after the dissolution of the 1386 Parlia- 
ment, Richard summoned the judges of his central 
courts and presented to them a set of questions bear- 
ing upon the legality of the recent acts of Parliament. 
The judges, through natural subser\'ience or fear, an- 

IBwercd unanimously in the king's favour. ^ Mindful 
of the origin of the royal courts, it is easy to understand 
that the judges, created by the king, felt closely identi- 
fied with his interests. But now new conditions were 
arising; thedifTerentiation of government in to executive, 
legislative, and judicial divisions and the possibility 

»' A. and S., doc«m*Dt 94. » Ibid., document 93. 

* For fiirtficr detail, sec TaswcIl-LBngnicad, English Ccttilituiiotial 
Hinory. pp. m-i^A- 
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of much constitutional history growing out of the 
tions of these were foreshadowed. Richard II.'s use 
of the judges was the first notable instance in which 
the executive used the judiciary in a quarrel with the 
legislature. It was a prophecy of much future historj'. ] 
for the subservience of the judges to the king was 
the last serious fault in the English constitution to be 
corrected. 

In 1389, Richard declared himself of age. The last 
two periods of his reign, that of constitutional govern- 
ment from i38g to i^gy and that of attempted abso- 
lutism from I3Q7 to rjtgg. have long remained a puzzle. 
The absolutist tendencies at the beginning and end of 
his reign lead one to think of the middle period as a < 
long dissimulation, while the extravagance of his later 
claims and the freakishncss and recklessness with 
whicli he let slip the substance of power suggest mad- 
ness. Mad or sane, however, his measures in the 
Shrewsbury Parliament' to secure his ovm unlimited 
authority were a methodical attack upon the limita- 
tions which Parliament had already imposed upon 
the sovereign. In his deposition, therefore, amidst the 
various motives which actuated it, there was a dis- 
tinctly constitutional element. An attack had been 
made uj>on the laws and customs under whicli a king 
ought to rule, the precedent of Edward II. was in mind, 
Richard II. was rejected, and a king who would rule 
under the law was put in his place. Richard was made 
to declare himself "wholly insufficient and useless." and 
the act of Parliament which confirmed his deposition 
was based upon his "crimes and shortcomings." his 
"very many perjuries'" and the "default o£ govemant* 

■ A. i^nd S., document! toe, lot. 
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[and undoing of the good law-s.'*' WTicn Edward II. 
jw;is deposed, he was succeeded by his son; Richard 
[11. was succeeded by his cousin who had no primo- 
■genitary claim. Primogeniture had been adopted as 
'the principle regulating royal succession; hence Henr)' 
^of Lancaster could have no legitimate claim to the 
Ethrone while there was a descendant of his uncle 
jLionel. duke of Clau-nce.' He was king by con- 
iquesL and consent of Parliament. This extension 
lof "the right of deposition into a right of breaking 
'tlie order of succession" was a very important ad- 
vance in Parliament's control of the monarchy.' 
'This special dependence upon Parliament gave 
liienry IV.'s reign its prematurely constitutional 
'character. 

He kept the thi-one only because he proved a statesman 
■of sufRcinnt ability to conriliate a majority of his subjects, 
iHc had to perform miracles of tact, cncrg:>'. and discretion, 
Jin order to "keep that sufficient majority of the nation at 
^is back. He succeeded in the task and ultimately won 
^rough all Ins troubles to a period of comparative safety 
'and tranquillity. It was a weary and often a humiliating 
■game, for Henr>' had lo coax and wheedle his parliamenls 
'"where a monarch willi a strictly legitimate title would have 
Wood upon his dignity and appealed to his divine right Lo 
[govern. But the story is intensely interesting, as being 

( < Doeutnents io9-to4 in A. and S illustrate the (leposition of 
It ir hard II. 

[ » The foolish claim which mav have benn hinted st iti the word?. 
pas I that ain descendi-d by right Un« of blcMjd coming from th« 
toood lord king IIrnr\- III." ^A. and S., p. 164), which were used by 
Henry when h« made his oral challenge o( the crown, had no founda- 
jtiao in fact and probably gained little credence at the ttm«. See 
:Om»n. History cj Etigtand (t37;-i<85X p- «53- 
» .\dains, in Amtrkan Hittvical R<vi<v; v., 65$. 
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the first episode of what we may call constitutional govera- 
meot in the modem sense.' 

When the Yorkist line came to the throne in 1461.' 
there was, as might be expected from legitimists, 1 
greater manifestation of independence and security. 
But the Yorkist sovereigns knew their limitations and 
never attempted such high-handed dealings with Parliju 
ment as are to be found in some parts of the Tudor 
period. However, ci\*il wars and weak or bad kings 
had, by 1485, so hurt the central jjower that England's 
greatest need was a strong and able royal line. The 
overthrow of Richard III. and the succession of Henry 
of Richmond as a distinctly parliamentar>* sovereign, 
with a most slender hereditary title and to the prejudice 
of many more legitimate claimants, would seem likely 
to result in an extreme and. under the circumstances, 
dangerous limitation of monarchy. That this was 
not the result was due to the extraordinary ability and 
tact of the Tudors. 

Limited monarchy was an accomplished fact in 
England at the end of the middle ages. If its evolution 
has been correctly traced, its origin is found in the 
intnjduction of continental feudalism through the 
Conquest. The mast important feature of that feudal- 
ism was the contract, volimtarily entered into by fnf 
men, a contract which entailed m-utiuil rights and 

"Oman. History oj England <i377-i485). p. 154. In a Uier 
coanection (see t>elow. pp. 3S;, 3S&), there will be occasioa 10 not* 
the relations of Pnrliamcnt and Council to tbe Idng And to ««fe 
other in this reign. 

> The language of the parliamimtary recognition of the Dulce o( 
York as heir 10 the throne and o( the Act validating the acts of ihi 
LiLncastrian sovereigns brings out clearly the legitimacy oS tbmt 
claim. A. and S., documeati 198, 119, 
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Hutics. The Nonnan kings had many tenants-in-chief, 
and were thus, from the first, in this contractual relation 
with many of their subjects. A long succession of 
fortunate events and circumstances caused the contract 
principle to survive feudalism, its original habitat, and 
to form the basis of the relations between the king and 
ill of his subjects The private relation of feudalism 
ad become, in England, a public relation, and, jier- 
ps, the most precious acquisition of the sta^.' 
Under the Tudors and the Stuarts, especially the 
.tier, the royal prerogative was a subject of much 
jpontro\*ersy. and the constitutionalists of the Stuart 
period often cited Lancastrian precedents and even 
harked back to the royal limitations, real or sup- 
posed, of Edward I.'s time. ^\'hat was, then, the 
royal prerogative of the later middle ages? Substan- 
tially what Prothcro has described it as being in the 
sixteenth century: | 

The preroj:ative of the crown consists in the peculiar 
Irightfi, immunities, and powers enjoyed by the sovereign 
Alone, including the prccerience of all persons in the realm. 
These privileges rest partly on statute, partly on custom 
mnd precedent. But they arc not vague and indclinite: 
they are known and capable of description. They do not 
amount to an emancipation from law; on the contrary, they 

I 1 "Thv thing wliich was {leculiar to England und decisive in its 
constitutional history was not the creation of Parliament nor the 
jnvcntjoa of the Tprcscntaiive Bystcm, however important and 
rinieresting some peculiarities of detail iiiAy be in both particulars. 
"thr peculiar and determining fact was thjvt Parliament, at the 
tnumeni when it came into existence a* « ilintinc:! institution, found 
ready to iw hands, as a re*ult or a line of dirvelopmcnt indL-pendent 
of its own. a traditioiul policy of oppoutivn and of the conticl of 
the sovereign, based ujKin definite principles and rightt." — Adanu, 
in Ameriean Uitlorual Rrvieu- v., 655, 656. 





284 Period of Constitution Making 



are limited by it. This is the view of Bracton; . . . B 
these recogrized and definite powers do not cxha 
the rights of the crown, because circumstances may 
which are provided for neither by law nor custom. . . 
Th-as beyond the dcfinilc prerogative and outside the are 
occupied by ihe law, thea- is, and must be, a vague am 
undefined power to act for the good of the State. . . 
On this lawless province, law and custom gradually en 
croach, either in the interest of the sovereign or of thi 
subject, . . . The less advanced the State, or, in othe 
words, the leas complete the control of law ajid custom, 
the lai^er wii! be the area over which the sovereign 
free to act. It was still very large in the days of ti« 
Tudors. ' 






There was little attempt to define the royal pro 
rogative in the fourteenth and fifteenth centuries. 
There was clearly a recognition of those definite func 
tions and rights of the crown which constitute the 
prerogative in the first sense; and there arc indications 
that most o£ the sovereigns ascribed to themselves 
extensive powers beyond and were not so much im- 
pressed by the limitations implied in confirmations erf 
the Charters and similar acts as were the people.* 
When it has been shown to what conscious power 
Parliament had attained by the end of the fif- 
teenth century, a collision between crown and 
House of Commons in the "lawless pro'/ince" 
seem quite inevitable. Not until the conflict w 
consciously on, wotild men concern themselves wi 

■ Proth«io. Stalutcs aruJ CoHstitutioHol Docmntents, pp. cxxU.- 
cxxiv . fassim. 

> The first definitions of treason, 135* and 139;, however, looke 
in Ms direclion. Sec A iinil S., documents 73 and 99. 

> See above, pp. 374-376. 
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f forming clear notions of sovereignty and defining 
Ls abode.'' 

[ 2. The Council. — The executive division o£ the 
English government did not, at any time, consist of 
■le king alone. The king always acted with or through 
Mume body of men, who coun.selled him with varying 
llegrees of influence and authority. Before the end of 
Die middle ages, there existed a very definable Council 
Diat kept its ovra records, had its traditions, and exer- 
tiscd important and distinctive administrative func- 
tions. The institutional source of this Council has 
Seen described.' We have callc<I it the smaller Curia 
begis. It was that Curia Regis which was left when, 
ftfter the fuller meeting, the majority of the tcnants- 
In-chief went home. What determined who should 
remain? The officials remained and som.e others, but 
ilhcre are no distinctive marks by which it can be told 
jjust who the others were. The king's will, their own 
vill and convenience, the special business on hand, the 
part of the country where the king happened to be — 
'such things as these probably determined. Thus the 

• Prothoro, Sialults and Conslituiioticl PtKumniti, p. cxxtv. 
Cowcll. in his famous iMfrprcUv. misquoted Dr«cton where he 
eiied him as taying that the king " is above the law by his abBo1ut« 
power." — Jifui., p. 4oq,aa<l above, p. 368. Proihcro conimeata 
upon CowcU's account of the prcroKUtive: "Cowell clcstrihes the 
prctogativc as 'that especial powrr, prc-irtninencc, or pri%*ilc^ 
that the king hath alovt the or(iin;ir>' coursr of the common I»w,' 
and this was the watchword of the royalists. Jt required only nn 
•Itenktion of on« word to cnnble Blackstone to adopt CowcU's 
defiiUlion, but in AubHti luting the phrase, 'out of (he f^rdinnry 
coarse of the common law.' for ihnt which Cowell usps. he subatj. 
tated a constitutional doctrine fur one destructive of the constitu- 
tion. The wbolcquarrcl between the Stew&rls and their Parliaments 
lies th«c." — SUUulfS mul CoHstitutujnal Docuirunlt, p. cxxv, 

» See above, pp. 103-104. 
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personnel of the smaller Curia Regis was very subject 
to change. All that can be said is tliat, during tbe 
tWflCth and first half of the thirteenth centuries, tbt 
officials were in piactically continuous discharge 
their duties, and that the king had with them at fre- 
quent Jnten'als, if not in permanent session, others ivi» 
for the time being were regarded as his counsellors. 
And it should be added that during this time this bodj 
was becoming less feudal both in make-up and business 
The work done in the early thirteenth century by 
the smaller Curia Regis was manifold and haid to 
define, for it rested ujion no theory and there were do 
Constitutional limitations. During the minority 
Henry III., this body was specially active, as vrsB 
natural, and some writers have ascribed the ori^ 
of the Council to that period. Beyond the fact that 
the conditions of a minority hastened a natural evo- 
lution, little can be said for this thcor>'; the counsellors 
certainly acquired none of their technical distinctioos 
at that time. Some mention of what they did shoft-s 
their advance towards administrative work of a hi^ 
order. They shared the king's diplomatic work, ad- 
vising with him upon peace and war, and they coun- 
selled him in his dealings with rebellious subjects 
The king might at any time consult them about routine 
administrative work; many of the public and private 
orders that he issued bear evidence that he had done 
so. They were quite regularly concerned with forest 
matters, the surveys being carried out under theif 
oversight; also with church matters, the filling of va- 
cancies and points upon which royal and ecclesiastical 
interests clashed ; and with the government of Iir 
land, PoJtou, and Gascony. Diunng the minority, tbe 
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sotmseUors had much to do with straightening out the 
Exchequer, which had broken down late in Juhn's 
reign; and since ri-gulating taxation was one of their 
special functions and many financial obligations to 
the crown were then in an uncertain state, they sat as 
a sort oE board of equalisation. Their judicial pro- 
vince was large, but of a distinctly supervisor}' charac- 
ter. They sent mimdates to the courts telling them 
what to do under exceptional circumstances, as when 
Innocent III.'s bull interfered with the ordeal; they 
fcold into ^hat courts unusual cases should go, and 
judges often asked them for instruction upon points 
3f law; they were a court of first instance for many 
ZBses touching barons, sheriffs, or judges; they were 
aflen appealed to by litigants who claimed that the 
|vdgcs had been unjust or the law wrongly construed. 
But there could he no Council, in the later sense, 
until there was some approach to a distinctive and 
continuous memliershtp. This was quite sure to come 
owing to the increase of executive business and to the 
maturing and defining influences with which time 
touches all inchoate institutions which are exempt 
from active sources of disintegration. It is important 
to note at this point, while the attention is fixed upon 
the Council's origin, that it drew its authority solely 
from the king; Curia Regis was king in action, and the 
Council, which grew from Curia Regis, was created by 
no statute or other act outside the royal will. Till 
bout the middle of the thirteenth centur>'. it lacked 
e "two essential features" that were to give it a 
'definite and complete organic character." These 
ere "the councillor's oath and its own council records. 
ffhe one was necessary to define its membership, the 
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rdone by the Council from what was done by the Council 
Lus the estates, the primitive Parliament. It seems 
life to conclude in doubtful cases that the Coxincil was 
fthe acting body, and there was then a single and fairly 
[definable body of men to which the name Coxmcil may 
_be fairly ascribed. ' Maitland has said : 

. it seemed necessary to remind readers who arc con- 
versant with the " pftrli^ments"of later days, that about thd 
parliaments of Edward I.'s time there is still much to be 
discovered, and that should they come to the decision that 
a session of the king's council is the core and essence 

' Prom certiin dracripiive terras, appliexl Icxiacly by ihc chronU 
clws to bodies of tnMi of whose technical character th^' had littU 
ttnuwledge. it htut sum clinics been supposed that there was mur* 
than one land of king's council at this time. Mailland, in hit 
latioditction to M*moratuia d* PariiaMunlo. p. IxxxviU., note t, 
,: "The one point about which I venture to dinfer from what 
Menu to be the general opinion of modern hiitortnns (znA 1 am 
uOctrtaia as to whether the ditlcrcncc is real) is that I cunnot find in 
the official lunj^age of Edward I.'s time any warrant for holding 
that the king has more than one concilium, or rather eotisiliumi 
any warrant, that is. for holding that this term in applied to two 
or throe dillercRt Ixidiee of persons, which are conceivrd as per* 
inanently existing bodies, or any warrant for holding that the term 
should be qualified by stmie udjixtive, such as ctmtmun^, or mof- 
niMH, or oTdi*iarium. . . . The Latin language Icnows no 
article definite or indefinite; the language of the time Icnowt no 
dilierence between counsel and council. One thing is clear: an 
order sending to their homes the prelates, earis, barons, Vnights, 
and other commoners, 'sauve les Evcsques, Contca ct Barouns, 
Justices et autres, qui sount du Counseil nostte seigneur le Roy.* 
is an intelligible order," This cortclusion has been borne out by 
the detailed investigations of Btildwin. I-ater in the fourteenrh 
century, these descriptive terms did receive some offlcial recog. 
nitvon; but their use reflects no multiplication ol councils. As thfl 
Council assumed a distinctive chaTncter ]n the thirteenth and 
fourteenth centuries, it very commonly bore the French nam^ 
ConMil. 
t» 
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Rnors for their services became frequent early m tbc 
fourteenth centun'; these were sometimes annual sal- 
aries, sometimes annuities, and, for minor members. 
clerks, etc., day wages. The payments were liberal. 
and careful schedules were drauii up, which show the 
salaries graduated according to the rank of the coun- 
cillors. The amount and regularity of the salaries 
•show that the Council was a very busy governing 
body during the fourteenth and fifteenth centuries. 
In the reign of Edward III., it was deemed neces- 
sarj' that it have a more pennanent and commo- 
dious meeting place, and in 1346 work was begun 
upon a building between Westminster Hall and the 
palace, destined for its especial use. From about 
the same time, it employed a clerk intermittently 
until Henry IV. 's accession, after which it had one 
constantly. 

In Edward ill.'s time, the Council was still very 
large and its membership vague and heterogeneous. 
It might include foreigners, favourites, minor officials, 
or honorary members, besides those who more regu- 
larly and properly composed it.' But these elements 
did not share equally the arduous routine work. That 
wfis doubtless done by a rather small group of men; 
an evidence of this is that only part of the members 
received a salary. But the sum-total of its adminis- 
trative and legislative work was considerable and its 
relations with the king very intimate. During this 
same reign. Parliament was becoming a conscious 
and enthusiastic legislative body and saw no reason 

■ On the make-up and functions of the Council of this period, 
sec Baldwin. Tkf King's CouhcH from Edward !. to Edivard !U„ 
English Hjttorical Review xxiii-, i-i4' 
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.welve to fifteen. It was believed, moreover, that 
frequent changes were salutary, and there were some 
rather unsuccessful attempts to have yearly Councils. 
In the second place. Parliament attempted various 
regulative measures. With a small and certain mem- 
bership and all the members sharing in the work with 
substantial equality, it seemed proper that all should 
be placed upon a definite salary basis, that salaries 
be paid by the year or the day. and that annuities be 
done away with. Parliament also undertook to dictate 
what business the Council should do and how it shotUd 
do it; and in this connection came those attempts, 
already noticed.' to limit the Council's judicial pre- 
tensions. Finally, Parliament, through its high judi- 
cial power of imi>eachment, set itself to supervise the 
conduct of councillors and keep them from the many 
kinds of corruption incident to their position.^ 

Most o£ this parliamentary control was lost during 
Richard's last two years of personal and despotic rule, 
but the same kind of pressure was resumed in the 
Lancastrian period. Parliament, however, probably 
exerted more real authority over the Council in the 
early years of Richard's reign than ever before or after. 
That this did not become permanent bears witness to 
the fact "that the most important features which the 
privy council of later times is known to have possessed 
were well established before the reign of Richard II. 
The organic changes through which it passed were 
for the most part not those of statutory regulation, 



• See above, pp. >i4. ''S- 

> The ftnicl«a o{ impcaclimcnt drawn in [386 against theesrtof 
Suffolk, who had been Chancellor, cxcellenily illustrate the natunt 
q[ fourl«enth-c«nti ty "graft." — A. and S., dociuneot 93, 
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were often unacceptable to Parliament and the country 
in general. This did not result in a greater royal 
control over them; they often took matters entirely 
into their own hands and ruled the king more arbi- 
trarily than when Parliament was acting through them. 
In 1444. an ordinance was enacted which did much to 
secure this power. "Under the modest appearance 
of a series of formal rules about the presentation of 
petitions, it practicalty ensures that every grant of the 
Crown should, from the moment of its presentation as 
a petition to the time when it is formally issued as a 
royal writ, be under the notice of the King's Ministers."' 
From 1437 to the accession of the first Tudor, was the 
time of the Council's greatest power. The kings seem 
to have conjured up a spirit which they could not 
control. Of the Council's remote ancestor, the Curia 
Regis, it has been said that it was the king in action; 
in the middle fifteenth century, the king was often the 
Council in action. The Council had become by 1485 
the great executive power of the nation ^ ; but it wielded 
a dangerous power, for it largely represented a class 
that was dangerous to the constitution. But a line 
of sovereigns ver>- different fjom the Yorkists was to 
succeed to the throne; a Council of mastcTful prelates 
and lords might overshadow Edwtird IV. or Richard 
111., but it would be hard to imagine a Council that 

' Dicey. Tke Privy Council, p. 39. 

' The Council's judicial work rcnched 11 very low ebb during the 
fidecnih century: the Court of CUaticcry had separated from It, 
leaving it almost no dx-il jurisdiclion. white its eriminftl jurisdic- 
tion wjis ofU-n very sUght; but this latter was to receive an exlra- 
ordioary extension under the Tudors and Stunrts. As & criminal 
conrl. whether acting through a committee or a^ a whole, it waq 
the famous Court of Star Chamber. 
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could do the same by Henry VII., Henry VI 11., or 

Elizabeth. The Tudors seized the Council and madt 
it the most serviceable instrument of their despotism. 
When the royal despotism was ended in the seventeenth 
century, the old Lancastrian parliamentar>* control 
came back, but was soon perfected and adapted 
through the wonderfxdly successful device of the 
Cabinet. 

The Cabinet has been the only great creation in the 
En^ish constitution sinct^ i4&S> ^nd c^-en that was 
hinted at in the fifteenth century. One hint of it 
has been noted in connection with Henry IV.'s reign; 
perhaps there was one even under Richard II.' There 
was certainly a second in the reign of Henrj- VI. The 
term coimcil had alwa>'s been loosely used; even when 
there had come to be a recognised body of sworn coun- 
cillors, a larger and vaguer group, containing men. as 
for instance the common-law judges, whom the king 
occasionally called in for advice, was sometimes re- 
ferred to as a council. To the smaller body, a de- 
scriptive name, such as secret or private, was at times 
applied in the late fuurteenth and early fifteenth 
' centuries. This tendency to distinguish between the 
Council j)roper and any larger body increased during 
the minority of Henry VI., and meetings oE the Couaicil 
were more often held in private. It was a time when 
much responsibility rested upon the councillors, and 
they had been much annoyed on certain occasions at 
having state secrets leak out. owing to the presence at 
Council meetings of others than the sworn members. 
As the civil war approached and the factions in the 
nobility grew more partisan and bitter in their politics, 

I Sc« above, p. i79< 




The Executive 



297 



secrecy and excluMveness were carried a step farther. 
The real administrative power did not lie with the 
Council as a whole, but with the leaders of the party 
for the moment in power, who formed a sort of inner 
clique or ring, a secret or prhy council. Further, it 
was during Henry VI. 's reign that the term Privy 
Council came into general ^xas, and unquestionably as 
a result of these conditions, "It is, therefore. sufTi- 
ciently apparent that under Henry VI. a select Council 
was gradually arising from the midst of the general 
Council, that a change was taking place precisely analo- 
gous to the process by which, in a later age, the Privy 
Council itself gave birth to the Cabinet." * Under the 
Tudor sovereigns, when the Council was entirely under 
royal control, this tendency to form rings and much 
of the exclusiveness and secrecy were bound to pass 
away. But the term Privy Council clung, and has 
since been applied to whatever manner of king's council 
has existed in England. And when, after the Restora- 
tion, important political rings formed within the Privy 
Council, another term to signify clique or junto was 
sought, and cabal came into use; and when such inner 
administrative ring had outlived its early invidious 
character and was becoming a necessary part of the 
constitution, the name of the small private room in 
which it met was transferred to the body itself, and 
there was a Cabinet. 

Dkvy, Tht Privy ComteU, p. 45. 
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It has been shown tliat the larger Curia Regis wns 
ng's feud;U court ' ; but unlike the feud.il courts 
)( other lords it might at times contain men who were 
lot tenants-in -chief, for the king was always more than 
suzerain. From the beginning, the will of the king 
. an element in determining its make-up. The class 
>f king's vassals in England was always very diverse 
r'ithin itself; while it contained all of the very great 
idholders. there was also within it a large number of 
]1 holders. Probably from the time of the Con- 
jueror, there was some recognised cleavage between 
lose who held much land of ilie king and those who 
little. In the reign of Henry I., tlio great tenants- 
i-chief, who led their own vassals to the feudal host, 
;eived a special form of summons to the host, and 
lere was a corresponding difference in the form of 
summons to court service. Hence arose the distinc- 
tion between the major barons and the minor buratts, of 
-whom we begin to hear in the twelfth century.* 
f Attendance in the Curia Regis was not regarded as 
a [nivilege, but as a burden to be avoided if possible. 
This was especially true of the minor barons who were 
less able to bear the expense of attendance and who 
found little at the court to profit or attract them. 
They were coming to regard military and court serv- 
ice, their strictly feudal duties, as burdensome, and 
were giving more personal attention to their lands with 
a view to making them financially profitable; their 

■ I Sec abo«. vp. ioa-104. 

I 1 BaroM wju not a title of dignity, but a tmn applying to all who 

bicid land of the king on the bitsi* of mititar>- service. Id Henry 

'11, 's rngn. the major harans dealt ditcctly with the Exchequer in 

discharging their finnncuil olyligations to the king, while the minor 

.barons dealt first with the shcnfl. 
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interests were becoming localised. ' The different 
methods of summoning major and minor barons to the 
Curia Regis received formal recognition in artide 
fourteen of Magna Carta, which was undoubtedly the 
work of the barons whose interests it favoured. An 
individual summons was to be sent to the greater bar- 
ons, while to all the lesser tenants- in -^ef was sent a 
general summons through the sheriffs. This latter 
was generally regarded as a permission to stay away-, 
which was what the minor barons wanted. The make- 
up of the Curia Regis came thus to be more dependent 
upon the will of the sovereign and tenancy-in -chief 
less a basis for attendance, though it did not entirely 
disappe;ir for centuries; in other words, peerage by 
writ of summons was taking the place of the feudal 
principle in determining the composition of the king's 
court. 

The question naturally arises at this point whether 
there was in the thirteenth century a distinct class of 
major barons who might always claim the special 
summons or whether receipt of the summons whoOy 
determined membership in the class. As in most 
medieval institutions, one finds here vagueness and 
irregularity, where he might expect adherence to a 
fixed principle. In Henrj' III.'s reign, there were 
certainly many barons so great and powerful that they 
would always expect or demand a summons. In the 
meeting of 1255, for instance, complaint was made that 
all had not been summoned who. by the provision of 
the Charter, should have been. On the other hand, 
the special summons made its recipient a major baron 
if he had not been one before. But attendance was 

I See below, pp. 307, jbS. 
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still felt to be a burden except in cases of special in- 
terest, as when an unusual aid was demanded. It was 
doubtless for this reason that article fcmrteen of the 
Charter provided for a statement in the summons of 
the business to he transacted, that the time and place 
of meeting be clearly indicated, and that the summons 
be sent at least forty days in advance. The personnel 
of successive meetings varied much ; for the distinction 
between major and minor barons was not sharply 
drawn, and there was a wide province between the 
very large and the very small holders in which the 
king's will acted freely. This remained the condition 
until well into the reign of Edward III.; there could 
be no change until attendance upon a. central assem- 
bly had become a thing to be desired.* The capri- 

• Mmtland has coram en tc<l tnat rue lively upon the baroni'" right" 
to attend the* pftTliamcDt" of 1305: " We must put duty in thv first 
line, right in the ««ond. We have Ifcimt to do thU when disctuwing 
the constitution of ihoac county courtA which send knights to the 
house of commons; must we not also do it when wc ure discusdog 
the constitution of the house of lords and of the council? In i jos 
the baron who had cotnc from YorVshite or Dcvonihlre, had been 
eompdlvd to stay three weeks in I^n^nn at ha own cost, for he wag 
paid 00 wages. Did he very much want Lo nticnd another three 
weeks there hearing dreary prtitions concerning the woes of the 
Scots and Gnscon« f At a later time a derire foe political power or 
■oaa] pre-eminence will moke the English baron eager to insist on 
lus right to a writ of tummung, eager to take u part, however 
fiubordinatc, in all that is done by the houtic of lords. But io 
Edward I. 'a day the baronage is hardly as yet « well-defined 
body, and it may be that there are many men who, unable to fore- 
see that their 'blood' is being 'ennobled' forever and cvkt, arc not 
bast pleased when they receive a writ which tells them that, leaving 
their homes and aiTairs, they must journey and labour in Iho king's 
service, and all this at tlicir own cost. Thus for many ycurv one 
great constitutional question can remain in aiupertse. It is not 
raised, no one wishes to raise it. So long u the king does not im- 
pose taxes or issite statutes without the consent of the baronage. 
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ckrasoess of the knig's sam menses sfaov5 tbal no aem 
prindpte that would make a regidar and seif<m- 
sctous asKmblr was being introdooed. 

The diai^ came as a result of Edward lll.'s ooo- 
tinaous detnands Car mooey and tbe inaeasxng bosi- 
oess brought before tbe barons; they were vitally 
coDcemod in the Tnoney grants and in some of the 
other business, and the growing activity and respoo* 
ability of the assembly gradually begot ideas of po- 
litical power and honour. Late in Edward II.'s reiga. 
the barons had first spoken of themselves as peers of 
the realm and this is perhaps the first indication tlut 
honour was being attached to the old burden of suit of 
court.* If a baron received one siininions, be began 
to expect another at the next meeting. He by vo 
means always got it, hut the tendency of the fotuteeatb 
century was away from capricious summonses. And 
if he continued to receive summonses throughout his 
life, it raised the presumption that, after his death, 
his heir would receive them, for it was an age when 
all valuable rights were likdy to become hereditaiy. 
Thus the fuller meeting of the old Curia Regis was 
being metamorphosed into a House of Lords, which 
peers attended on the basis of a strictly hereditary 
dignity without reference to tenure. The change was 
not complete in the reign of Richard U., for relics cf 
the old feudal, tenurial basis lasted a surprisingly long 
time; but a comparatively small and quite compact 
body of hereditary peers had taken shape. 

the bmron hopes that the king wtU mind bis own btislness (and H ii 
hit businns to govern the rfalm) and allow oiher foEk to rudi! 
theirs." — Introduction to Mrmoronda rfr Pofliam^itlo, pp. Isxsvi, 
Ixxxvii 

• PikQ, CenstUmiomt History o} ikt Hmtse of Lords, p. 109. 
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While it is tTue that (ourteenLh-ccntury peers at- 
tended what we may venture to call the House of 
Lords because they received writs o£ summons from 
the king, it should be remembered that they were 
barons by tenure already. The ^vTits did not make 
them barons; to use the old terminology, they made 
them major barons, or. in language more suited to the 
time, the writs did not determine who should be 
barons — which was still a matter of tenure — but which 
of the barons should be Peers of the Realm. As all 
the peers were barons, it was natural that the inher- 
itance of the dignity of a peer should be regulated by 
the rules which applied to the inheritance of fiefs. 
Hence in default of male heirs, the dignity might pass, 
like the barony, to an heiress. No peeress was ever 
summoned to the House of Lords, but she might confer 
upon her husband a presumptive right to the king's 
writ of summons. In the later middle ages, there were 
many instances in which the husbands of such heiresses 
were summoned to Parliament as peers. 

A change took place in the fifteenth century which 
eventually brought to an end this method of trans- 
nutting a peer's dignity and which was the last im- 
portant step in the creation of the modem House of 
Lords. , It had become the practice, by the end of the 
fourteenth century, to create titles of dignity by letters 
patent; these were open letters which dilTered from 
charters only in their less formal attestation. The 
title of earl had been conferred in this way since 
Stephen's reign, and the new titles of duke and mar- 
quess were so conferred in the late fourteenth century, 
and ^-iscount in the fifteenth. In the letter creating 
the title, it was possible to regulate the succession of the 
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title. In 13S7. was the first and. for a long time, tho 
only instance of the creation of a baron by letter 
patent; this baron was also declart-d by the letter — and 
it was the object of his being created baron — an her- 
editary lord of Pariiamenl. Such creations became 
common in the reign of Henry VI. It was a time of 
bitter strife among the nobility, and it was often 
found useful for the party for the moment in power to 
be able to raise men to the peerage who did not happen 
to be barons. By the end of the century, it had become 
the normal method of creating |)eers. The king could, 
in the letters patent, regulate the succession in any 
way he chose; but in practice, the title was maAe to 
pass to male heirs only, and that under tlio principle 
of primogeniture. The advantages of the new system 
were obvious: heiresses could no longer confer the 
dignity of a peer upon their husbands and thus carry 
it into new families which might not be agreeable to 
the king or the existing peerage, and the king was now 
able not only to make a baron a i>eer. but any one whom 
he chose. It seems clear however that these adt'an* 
tages were not fully recognised at first; immediate 
objects seem to have fumi-shed the motives for the 
change, especially during Henry VI. *s reign when the 
letters patent were, so to speak, becoming the fashion. 
A gradual recognition of the broader advantages kept 
them in fashion. It is obvious that through the uac 
of letters patent the term baron would gradually lose 
all of its old feudal meaning.' 

Here a query necessarily arises concerning the spirit- 
ual lords. No principles of inheritance could apply 

' On the subject of th* nirw titles of dignity and the letten 
patent, sm Stubbs, ComtitutioMol History. { 4*8, 
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them. How were they faria^ during these changes? 

ishops and abbots had been summoned to the king'fi 
'eudal court, the larger Curia Regis, by virtue of ihJ 
baronies they held, that is, because they were tenants-j 
in-chief. They were major barons in the twelfth- 

ntury sense; and they were wise and influential, and 
ence important as counsellors. As the king's will 
became a greater and greater factor in determining 
who were tu be major barons, the bishops still received 
jthe writs of summons with practically unbroken uni- 
formity; their greatness, tcnurially and otherwise, 
placed them beyond question. But with the abbots 
and priors who were barons, the king exercised the same 
capriciousness as with the lay barons of corresponding 
importance. Also, as with the lay barons, the capri- 
ciousness decreased under Edward 111. ; certain abbots 
and priors were known as scarcely ever summoned. 
The abbots as a class were rather disinclined to attend. 

When the barons began to call themselves peers, 
the prelates were considered as fully peers as the lay 
barons, for the technical basis of their attendance was 
precisely the same. This continued to be the case 
until well along in the fifteenth century. But a 
different conception finally arose as a result of the 
clerg>''s inability to share fiUly the judicial work of the 
House of Lords.! They could not be present when 
judgment was passed involving loss of life or limb, for 
the canons forbade it; and they held aloof from their 
right to be tried by their jieers through their strict 
adherence to the principle that no lay court could try 
them. Hence the idea gradually took shape that they 
could not be regarded as peers, while Ihey were certainly 

■ Sk above, pp. 101-303. 

10 



i. 



3o6 Period of Constitution Makings 



lords of ParliajTicnt. In 1602. when, because of the 
dissolution of the monasteries, the bishops had for 
long been the only prelates in the House of Lords, 
a formal declaration was made by that House to the 
eftect that bishopB were not peers, but only lords of 
Parliament. The fifteenth -century change from writs 
of summons to letters patent could have no effect upon 
the prelates, for no letters patent could create them: 
their right to attend the House of Lords always drew its 
sanction from their ancient baronies. 

The number of lay lords summoned during the four- 
teenth and fifteenth centuries averaged from forty to 
fifty or a little over; the spiritual lords numbered about 
fifty. But often, especially during the Wars of the 
Roses, the number of lay members fell considerably 
below this, leaving the prelates in a majority. Tte 
dissolution of the monasteries in the next century 
gave a pemianent majority to the lay memlwrs. 

2. Why there was a Middle Class in England. Origio 
of Popular Election and its Connection with RepresentA- 
tion. — Having seen the structural transformation 
of the Curia Regis into the House of Lords, we 
begin here the study of the House of Commons by 
enquiring into the conditions which made possible the 
adding of new dements to the changing central assem- 
bly. The addition was made in the thirteenth cent- 
ury and the new elements represented a great middle 
class. What was this middle class? It will be remera* 
berwi that at the time of the Norman Conquest Englifji 
society w:is in a peculiarly unsettled condition. Many 
freemen were ^ing depressed in status and were 
taldng on characteristics of stTvility. With some, the 
change had gone so far that they might well be ranked 
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with the servile classes; others were in a doubtful, 
intermediate position. Unquestionably forces were 
in operation which looked toward that complete dis- 
integration of the non-notile, free class which was 
taking place upon the continent. But the important 
point to note here is that the process had not been com- 
pleted in England and that the Norman Conquest was 
reached with a considerable body of non-noble freemen, 
a true middle chiss. still existent. The immediate 
effect of Norman clear thinking and vigorous action 
upon the broad Anglo-Saxon class which lay between' 
the manifestly servile and the noble was to push manyj 
individuals farther down than they had been before,! 
and, on the other hand, to render the free status of the I 
remainder more distinct. Su^^'iving the Conquest, 
and. in a manner, created by it, was a well-defined class 
of non-noble freemen.' M 

A second source of the later middle class lay in tbq 
lower orders of the nobility. These consisted of thd 
numerous small tenants- in -chief, the so-called minoil 
barons, and the small sub- tenants of the king's grcatcrl 
vassals, or. where the feudal hierarchy extended so^ 
far, the tenants of sub-tenants. Any of these might hold 
only a single knight's fee, or perhaps not even the land 
requisite to a knight and be reckoned as esquires. As 
the twelfth century progressed, a split appeared in the 

I The free classes outside the bnrou^ht »re purticularly in mind 
hetv, for it was in tbat part of tha population that the principles 
of rcprcscatauoa And election, which gave rise to the House of 
Commons, had ihdr origin. But it should be remembered that the 
burf^ewcs we're largely oi free origin, a.n<l that hur^ge tenure was b 
variety of free socage, the chantcteristic tenure of ihc non-noMe 
tree clones. For an account of class conditions in the twelfth 
century, sec above, pp. 80-85. 
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nobility; the interests of these smaller holders were 
becoming differentiated from those of the greater 
barons. The strong Norman and Angevin kings, who 
made wars to cease and kept order in the country, were 
cutting the lesser nobles off from their feudal activities. 
Fighting with their neighbours was the normal occu- 
pation of small feudatories; if they could not do this, 
there was nothing left but to stay at home and attend 
to their estates. The possibility of increased revenue 
from their estates began to suggest itself to them ; the 
financial side of their position absorbed more of their 
attention; they were soon on the way to pure land- 
lordism. This change brought them into closer contact 
with the class next below them, and their interests 
(became more identified with their localities. There 
thus began, as early as the twelfth centur>', the process 
by which the lower orders of the nobility in England 
voluntarily dissociated themselves from the higher 
nobility and approached the non-nobic freemen. 

Besides these results of their stem rule, there must 
be noted also the effect upon the whole nobility of 
what may possibly be termed a policy of the post- 
Conquest kings. They were able to keep any class of 
the nobles from attaining such immunities or privileges 
as to differentiate it in the eyes of the law from the 
other freemen. 

I Our law hardly knows anything of a noble or of a gentle 
class; all free men arc in the main equal before the law. 
For a moment this may seem stningc. A conquered coun- 
try is hardly the place in which we should look for an 
equality, which, having regard to other lands, we must cail 
exceptional. Yet ilTtruth it is the result of the Conquest, 
though a result that was slowly evolved. 
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With the strange complex of classes left from Anglo- 
Saxon times, a strong king could do what he pleased: 

. . . he can make his favour the measure of nobility; 
they are noble whom he treats as such. And he does not 
choose that there shall be much nobility. Gradually a 
small noble class is formed, an estate of temporal lords, 
of earls and barons. The principles which hold it together 
are far rather land tenure and the king's will than the trans- 
mission of noble blood. Its members have political privi- 
leges which are the counterpart of political duties; the Ung 
consults them, and is in some sort bound to consult them. 
and they are bound to attend his summons and give him 
counsel. They have hardly any other privUeges. During 
the baron's life his children have no privileges; on his death 
only the new baron becomes noble. ■ 

But this is using the word noble in a narrow and very 
English sense. The formation of this new and limited 
nobility will be readily recognized as the evolution 
of the House of Lords, it was a nobihty that 
did not tend to increase, for the title went only with 
the tenure and the tenure was becoming strictly 
primogenitary. 

The early prevalence of the primogenitary principle 
was also a result of the Norman Conquest. Primo- 
geniture originated in feudalism. The overlord wanted 
a certain and undivided source to which he might 
look for the service owed by the fief; the vassal would 
naturally divide hts holding equally among his sons. 
Owing to this clash of interests, the growth of primo- 
geniture was slow and was not completely established 
in Normandy at the time of the Conquest. The Nor- 
man kings of England had far more vassals than any 

■P. aad M. i., 408. 409. 
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uUmt Eogltdi oveiioid aad were tbenCore more » 
teiertcd in the enforcemcDt of tbe pi' H >cJ|Jr lb; 
were stroog eooo^ to enforce it, and -wen 
eswu^ Dot to be afraid to enforee it. that is, tiiev 
DO vassals so powerful that they were tempted tt 
£avour some principle oC partitkm ia anler to wiliii 
khem. Thns R»>glaiwi got in advance of ^hc otkr 
looantnes oi weste r n Eorape in tbe a dop tka o of pnofr 
Igcniture as the nilc of succession in the Isod. laiwr; nd 
Ithe yoin^er sons of barons lacked both tbe baromtf 
Veoure and the baionial title. They went to swdl tfa 
da&s of lower aobility, which in Eof^aod is profriy 
termed gentry, a word wfaidi indicates nobility. Fa 
the geatr>' ^cre of coble blood and performed oriy 
honourable services for their lords. In any coostiy 
but England, they would have been re<dconed emy 
whit as nobtc as the greatest barons. But tbe strc($ 
kings in England had formed at the top of the generd 
body of nc^les a select nunibcr. who. being the only 
ones in possession of political and legal privil^es, 
came finally to be reckoned the only nobles- Thns 
the gentry were distinguished from the non>iK^e 
freemen on] y by their noble blood, which carried with 
it the social privilege of wearing coat-armour, a 
practice which arose in the twelfth century.* 

The characteristic member of the class of gentry was 
the knight. But the younger sons of a knight m^t 
never attain to knighthood either in tenure or title. 

< It miut not be suppowd, of courw. Uict tbe kings oootnbalcd 
to this chnngo with tha conscious intent of fashioning ■ oslqut 
nobility in England : thry acted merely as it suited Lhdr ttnmedijte 
purpose* to deal from time to tinw with thit important part of 
thrir population. The thing wax don« before it was clearly nadcf- 
■tood what waa done. 
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Kitic is mentioned, for there were knights — often 
■hose knighted on the field of battle — who were not 
fcoidcrs o£ the knight's fee; on the other hand, there 
■rere those who possessed knight's fees who had never 
Been dubbed knights. The divorce between tenure 
mad status ' showed itself everywhere, and intcr- 
■narriage might eiisily occur between gentle and simple; 
Notwithstanding the use of coat-armour the line be- 
■\^'ccn the gentry and the non-noble freemen was often 
Blurred, and there was a much sharper line of demarca- 
■ion between the greater and lesser nobles. Upon the 
Montincnb, there was an impassable gulf between the 
Bettiest noble and the class below; in England, there 
^M( a much slighter chasm at this point with many 
Hwftns of crossing. 

■ The sources of a substantial middle class in England 
■without taking Jnio account the borough population) 
■nay now be sumniariscd : a non-noble, free class sur- 
vived the Anglo-Saxon period; the Conquest resulted 
in making the status of a portion of that class more 
distinctly free; there were many small nobles after the 
Conquest; tlie masterful post -Conquest sovereigns de- 
prix-ed these nobles of their important feudal charac- 
teristics, made them landlords in close touch with 
their localities and the class below them; royalty also 
allowed no legal advantages to the nobles as a whole, 
but made a small class of hereditary counsellors a 
nobility in a special sense, and finally the only nobility; 
the gentry, thus lacking the name and distinguishing 
marks of a nobility, more readily approached local in- 
terests and the class of freeholders, and the movement 
was further aided by the characteristic English divorce 

■ See above, p. 84 
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between tenure and status and the early triumph of 
primogeniture. 

In the second half of the twelfth century, the 
local activity of knights and freeholders in judi- 
cial and revenue matters strikingly illustrates the 
common interests of the two classes and probably 
itself contributed to their approach. In it lay the 
origin of the machinery which eventually suggested 
the calling of local representatives to the centre. With 
its consideration, we take up the second part of our gen- 
eral theme; having noted the conditions which brought 
forth a true middle class, we next consider the line of 
development which led to its representation in a central 
assembly. When Henry II. incorporated the sworn 
inquest in the procedure of the royal courts and out- 
lined the work of a presenting jury, he furnished an 
appropriate sphere of activity for a middle class, a 
class acquainted with, and interested in, the affairs 
of the locality.' The sources leave one in no doubt 
as to the classes employed upon these early juries; 
they nearly always specify knights or free and lawful 
men. Towards the end of the century, the language 
often indicates that knights were preferred. These 
men were regarded as representing the knowledge and 
opinion of their neighbourhood; indeed, their repre- 
sentative character when they acted in these capacities 
was always marked. 

But the sworn inquest in its orig;inaI, non-judicial 
character also continued, and, though no longer called 
inquisitio, was receiving a great extension about the 
end of the twelfth ccntur>'. In the Assize of Anns. 
I i8i. a jury of "lawful knights or other free and lawful 

I See fttxive. pp. 144. 145. 
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men'* were to assess their neighbours' wealth with a 
view to determining their proper miUtar>' equipment.' 
This was in principle the same thing as to assess them 
for taxation. By the Ordinance of the Saladin Tithe.' 
1 1 88, the same method of assessment was to be used 
when a man was suspected of having paid le&s than he 
oiight. In this instance, the machinery was used in 
connection with a true tax; and from this time, as- 
sessing juries were increasingly employed for the new 
personal property taxes. The itinerant justices' com- 
mission of 1 1 94'* shows the great variety of the in- 
formation elicited from the knights and lawful men of 
the hundreds, much of it of a non-judicial character. 
In this same document, is the first distinct mention 
of coroners, who had probably been in existence since 
some time in the reign of Henry II. TTie coroner was 
then in the first stage of his development, a minor local 
justice who disposed of many amdl criminal cases and 
held preliminary hearings on more important ones 
preparatory' to the visitation of the justices.* The 
coroners were regularly drawn from the class of 
knights. Thus there is much evidence that, if the 
knights had withdrawn from the camp and the court, 
they were finding plenty to do at home, and that the 
king regarded them and the class next below them as 
most useful in developing his court-system, his retEaiie> 
and the general efficiency of his l ocal e aptrol. 

In these dealings with the great middle class, the 
kings were developing little by little a representative 
machinery and were certainly becoming conscious 
of it as such. But all this activity was at the king's 



• A. uid S., p. 34. 
*/Md.. p. aS. 
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'Seeabove, pp. i9S, 189. 
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initiative, and though the countr)' was much t>enefit«d 
by the increasing governmental work and efficiency, 
there was no immediate prospect of an independent 
representative body. For these early local representa- 
tives were always appointed by a power above them. 
This might rot detract from their purely representa- 
tive character, but no system of representation can 
be sure of remaining such unless the appointing power 
lies with the people represented. Another develop- 
ment must take place before popular representation io 
a modem sense was even remotely possible. 

The first approaches to an election by the people 
are to be found in the very late twelfth century*. The 
juries of the Assizes of Clarendon and Northampton 
were probably selected by the sheriffs; but in the com- 
mission given the itinerant justices in 1194, great care 
was taken to specify how the jury should be chosen: 
"In the first place, four knights are to be chosen" 
(probably still by the sheriff) "from out of the whole 
county, who, upon their oaths, are to chose two lawful 
knights of every himdred and wapentake, and those 
two are to chose upon their oath ten knights of every 
hundred or wapentake, or. if there shall not be knights 
sufficient, free and lawful men, in order that these 
twelve may together m.ike inquisition on each of the 
following heads in every hundred or wapentake."' 
This method appears to have been a transition from 
the entire control of the sheriff to true popular elec- 
tion. The reference to the coroners in this same docu- 
ment is in these words: "Also in every county their 
are to be three knights chosen, and one clerk, who 
are to be keepers of the picas of the crown." In bQ 

■ A. andS., p. 99, 
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the later known hislor^' of the ctirnner, Ihc office was 
elective, and it is probable that at this time the coroners 
were chosen in the county courts.' Thl^ seems to 
have been the earliest connection between the local 
use of representative knights for govemmcntaJ pur- 
poses and popular election. By the time of Magna 
Carta, nearly twenty years after, the transition had 
been completed, and undoubted instances are found 
of the popular election of knights for various local 
purposes. In article 18 of the Charter, there is mention 
of "four knights of each county, elected by the co\inty, " ^ 
who were to act with the itinerant justices in holding 
the possessory assizes. The last word in the quotation 
p might well be translated "county-court," as the Latin 
comiiaius means that also, and the county court was 
the only assembly through which the county could act. 
In article 48 of the Siime document, in providing for 
an inquisition into the bad forest customs, it says that 
these "shall he eniiuired into immctliatcly in each 
county by twelve sworn knights of the same county, 
who shall be elected by the honest men of the same 
county." This language admits of no doubt that there 
was popular election in the county courts. As a final 
example, and one of much significance because it relates 
to the use of knights in assessing and collecting a tax, 
the language of a writ of 1 220 for collecting a carucage 

' "TheraiK;hin«ry (or the eiectiftn <if coroners seems to have been 
ihit mould whidi shaped the representation of tfce abires in parliA- 
m«it; th« coTiiners were [irototyiieB ot the purliJimeniary knights 
ot the shirc. Elpci»d knights of the shire were nlio employed for 
Other IockI purpoecs, but in » morr casual or transitory w^y than 
fa the case o( the coroner. This latter ofllce was a permaaent insli- 

Ilutton, which must have helped to habituate the nation ti> the idea 
of county representation." — Gross. SeUa Coramrrs' Rolls, p. xxxv. 
> A. and 5., p. 4$. 
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may be cited. It is addressed to the sheriff of each 
county. 

. . . two shillings are to be collected by your own 
hand and the hajids of two of the more lawful knights of 
your county, who shall be chosen to do this by the will asd 
counsel of all of the county in full county court. And 
therefore we bid you and firmly and strictly enjoin you 
that, after the convocation of the full court of your county. 
by the will and consent of those of the county, you cause 
to be chosen two of the more lawful knight* of the whole 
county who shall best know how, wish, and be able tc 
attend to thi» business to our advantage, and when these 
have been associated with you. you shall immediately cause 
this gift to be assessed throughout your whole bailiwick 
and collected from each carrucate. . . .* 

This identical method of assessing and collecting a t^x 
was far from permanent, but the use of local knights 
for these purposes was permanent and was big with 
possibilities. 

Why had the king changed the method of selecting 
the knights who were attending to his various local 
concerns? Probably because of his inveterate distrust 
of the sheriff. The Nornian kings had never been 
wholly satisfied with the sheriff. They had kept this 
part of the Anglo-Saxon system as something which 
promised to be useful in conducting and safeguarding 
the king's interests; but the sherifl was resident in his 
shire, and was usually a great noble with landed and 
other interests there; he was consequently subject to 
the influences, always potent in the middle ages, which 
tended to destroy the really public diaracter of the 
resident official, Henry I. and Roger of Salisbury had 

■ A. and S.. document 30. 
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invented the itinerant justice to oversee the sheriff and 
take part of his work from him. The shortcomings ol 
the sheriffs in Hcnr>' 11. 's time and what the king 
thought of them is well sliown in the famous "Inquest 
of the Sheriffs"*; and although fewer great nobles were 
appointed to the office afterwanls. the possibility that 
public interests would be neglected for private inter- 
ests still existed. The knights or other freemen, when 
chosen for the purposes just discussed, were doing 
king's business; they might be called upon to tell the 
truth about the doings of the sheriff himself. Doubtless 
the king came to feel that some form of popular choice 
was a safer way of obtaining these representative men 
and of being certain of an unbiassed statement from 
them. A machinery was in existence, independent of 
the sheriff, for learning the truth about local af- 

I fairs, getting at the locality's needs, and hearing its 
complaints. 
3. Origin of County Representation in a Central As- 
sembly. — Having seen the many local uses to which 
the king, by means of the jury device, was putting the 
P kni^ts and other freemen, the next development to be 
examined is the gathering together of local juries at 
some central point and the earliest connections of such 
concentrated juries with the Curia Regis. A chroni- 
cler's account of something that was done in August, 
1 213. has usually been interpreted as indicating the 
first instance of a concentration of juries. The writ 
of summons itself is not extant, and either the text of 
ithe chronicle is corrupt or the writer gave a confused 
account of what took place.* That the king used 

■ A. and S., dncument 15. 

1 For the test, sec Stubbe, SiUct CkarUrs, p. 97*. 
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juries on this cxicasion to assess the damage which 
had done the bishops' property is certain, but whether 
or not it was his intention that these juries should como 
together at St. ^Ubans and state the facts there it 
seems impossible to determine. ' There is no evidence 
that they actually came together, while there is much 
to the contrary. But it is of almost equal importance 
to know whether the idea of concentration had sug- 
gested itself to the king. Whether or not it had done 
so in August, there is good evidence that it had three 
months afterwards. In November this writ wai 
issued : 

The T(ing to the sheriff of Oxfordshire, greeting. W« 
direct you to cause all ihc knights of your bailiwick, who 
have been summoned to appt-ar before me al Oxford on 
AH Saints' Day. to come in fifteen days with their anns: 
but all the barons to come in like manner unarmed; snd 
that yuu cause four discreet men of your county to mctt 
us there at the same time to consult with us about the 
affairs of our realm. 

Witness myself at Witney, the seventh day of N'ovembei. 

Similar writs were directed to all the sheriffs.' 

The unarmed barons referred to evidently constituted 
the larger Curia Regis. There is no evidence that this 
proposed assembly met; if it had. it would have been 
of more significance than that of August, for here was 
county representation, the business seems to have been 

' H. W. C. Davis. Etglisb Hiitarical Review xx.. pp. «S^, too. 
tiiinks thiit tlic jurivs wt^re consultoi us usuul in their locAlitice apJ 
thai ihc jihcriffs brought the verdicts to the St. Albatut nmnin^ 
C. J. Turner, ihid. xxi., 1^7-31)9, believes that it «i«« th« intentico 
to l>rinK tuecthcr at St. Albaas juries drawn from the bixhops' c»- 
taivs. not from the royal domiiin, m has been the usual ntadtn^ 

' A. and &., document 37. 
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a general character, and some cnnnection between 
county representJitives and Curia Regis was apparently 
contemplated. But at any rate, a concentration of 
juries had actually been thought of. 

So long an interval intervened before Uie next in- 
I stance of conccntratian that the case or cases of 1213 
surely could not have served as precedents.' But the 
jiracliws and ideas which had made them possible 
still continued, indeed grew more vigorous, and were 
certain, sooner or later, to produce like results. County 
(representation in a central assembly had its historical 
I origin in 1254; by this is meant that from that lime 
L there was a sufficiently continuous use of the practice 
ito indicate that there was no later invention of it.'[ 
Henry III. was in Gascony; an aid was to be levied 
lend the money sent to him. While the writs were in 
the king's name, the assembly was summoned on the 
authority of the queen and the Earl of Cornwall, "in 
[the belief,*' says Stubhs, "that, as the bishops had 
1 refused to grant money without consulting the bene- 
ficed clergy, the surest way to obtain it from the laity 
was to call an assembly on which the promise of a 
renewal of the charters would be likely to produce the 
[effect desired." The language of the summons should 

* It may be argued from thw that they are of little consequence: 
{the continuous use gf the device docs not date from tb«m: they do 

lOl represent ilB hintorical discovery. But they indicate tJie degree 
|cif development and familiarity icacticd by the practices and ideas 

3ut of which the new inEtitution grew, and it is no small thing in 
I tindenitanding the origin of an institution to know the point at 
[which it waa potentially present. 

» That the emallnes); of the assessing juries Buggeetcd the feasi- 

l?ility of concentration ia altog(^(he^ probable. They ordinarily 
^canHisted of two indinduiils, while the judicial Juries were, of 
leourse, much larger. 



390 Period of Conslilution Making 

be noticed. The following clauses are t:iken from th« 
writ sent to the sheriff of the counties of Bedfofd ao( 
Buckingham : 

. . we straitly command you, that besides all those 
aforesaid, you cause to come before our council at War- 
minster on the fifteenth day after Easter next, four lawfn 
and discreet knights from the said counties whom tbc 
said counties shall have chosen for this purpose, in place o 
all and singular of the said counties, that is, two from one 
county, and two from the other, who, together with the 
knights from the other counties whom we have summoned 
for the same day. shall arrange what aid they are willing 
to pay us in our need. * 

iHere were two knights from each county, whose repK- 
/scntative and elective character is made particularly 
clear, formally summoned in the king's name to comt 
before his council and negotiate the lev>'ing of an aid. 
The council before which they were summoned was 
evidently the smaller Curia Regis.^ Though the speci- 
fic date. 1J54. may be used to mark the technical 
beginning of county representation by elected knights, 
the foregoing discussions have been wasted if they 
have not shown how that event was gradually led up 
to by the growth of ideas and institutions throughout 
the preceding century, and that what was actually 
new in the event of ij54, though verj* important, was 
very small. 
By a peculiar coincidence, the word parlianKntum 

■ A. and S., document 33. 

' Sec the fina part of the writ for the location and occupatioo 
ftf the g*ner*I body of tenAnts-in -chief at the lime. Mof*ov*«, lh» 
fuller meeting would not have been referred to in the wordi canstlte 
tiottro. 
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Tiad come into use in connection with the work of the 
Curia Regis only a few years before this. But it is 
very essential to have in mind the long evolution 
which lay before the word before it had acquired the 
meaning with which one is familiar to-day. Parlia- 
mentum was a quite common medieval Latin word, 
derived from the ancient popular Latin, and meant a 
talking or colloquy, especially one of a formal sort and 
concerning a matter of importance. S[M!aIcing of its 
use as late as the end of Edward I.'s reign, Maitland 
says: 

A parliament is rather an act than a body of persons. 
One cannot present a petition to a. colloquy, to a debate. 
It is only slowly that this word is appropriated to colloquies 
■ of a particular kind, nain«Iy, those which the king has 
-with the estates of liis realm, and still more slowly that it 
is transferred from the colloquy to the body of men whom 
the king lias summoned. As yet any meeting of the king's 
council that has been solemnly summoned for general busi- 
ness seems to be a parliament. . . . The personification 
of " parliament,' ' which enables us to say that laws are made 
by. and not merely in, parliament, is a slow and subtle 
process.' 

f There is no single word or phrase which can ade- 
quately describe the confused parliamentary forc- 
shadowings of the thirteenth century ; this would seem 
to make it logically imperative, at every mention of 
them, to enter into long and repetitious explanations. 
On practical grounds, it will be expedient to occasion- 
ally use the word Parliament in a kind of anticipatory 
sense, its substance yet being imijcrfcct. 

The precedent of 1254 was not lost. In 1361. during 



Introduction to MrmoranJa de ParUanwnto. p. Ixvii. and note t, 
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the civil war. Simon dc Montfort summoned ihnx- 
knights from each county to consult upon matters at 
common interest, and the king issued writs vnth the 
intention of drawing these same knij;hts to a coUoqav 
{colhqitittni) on the royal side. In jime, 1264, de 
Montfort again summoned knights, this time four from 
each county. ' 'chosen to represent the whole county wth 
the assent of the county . . . to deal willi us concerning 
the business mentioned." In Deci'mbur of the same J 
ycar.de Montfort" sfamous Parliament was summooed — 
famous because, in addition to two knights from eadi 
county, the sherifTs were ordertfd to return two citiieni 
from each city and two burgL-sses from each borough. 
Here was something new; the other representative 
element, which, together with the representative knights 
of the shire, was eventually to constitute the House of 
Commons, made its first appearance. It is necessao* 
to examine in the next place the conditions and cir- 
cumstances which lay behind bi>rough re[)rfscntatior, 
V; 4. Condition of the Boroughs in the Thirteenth Cent- 
ury, and the Origin of their Representation in a Ceotnl 
Assembly.. ~VVe have seen the boroughs of the twelfth 
century striving for various liberties and immunities, 
their general object apparently an institutional iso- 
lation such as was attained in some places by the con- 
tinental cities.* By the middle of the thirteenth 
century*, there were borough governments of the most 
diverse types, with perhaps a general oligarchic tend- 
ency. The corporate character of the olilcr and largit 
boroughs was more i-Toncninccd. and their govemnwnt 
was in the hands of a limited circle of burgesses or 
magistrates: in many of the newer and smaller towns, 



■ S«« above. Part II.. } IE.. 3. 
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the government was still \'cry popular, and in some it 
ever remained so.' 

But inort; closely related to the present subject is 
the cjucstion of how far the honnighs had succeeded in 
cutting tliemselve-s ofl fnun outside control, from the 
gcnenil government oi the country. Here also were 
various conditions, which grew out of the struggles and 
negotiations between the boroughs and their overlords; 
for the dispositions and abilities of the overlords to 
retain control over the borough governments were 
extremely div-erse. "Some were almost independent 
republics, some were mere country townships that 
had reached the stage at which they compounded 
severally for their ferm, but were in all other re.si)ects 
under the influence of the slieriff and the county 
court." ' But the important fact is that the boroughs. 
as a class, had not by this time progressed so far u|Mm 

* "Any complete Eciwraliiiativci upon the consititullonikl history 
o( the towiw w impossible for this reason, that this historj- do« lu.t 
vtart frt>m anc pr>\nt or proceed by th« Mme iitagvs. .\t the lime 
Bt which iheyhct^iin totakeaaharcln ihc national covituel-t throuKh 
theJr i*pr*5«itativr-s, the class of towns citntKineil communiiies 
in every stKge of dtvelopm*!)*, *od in nurh sUi^^ of d^vrlDprnTnt 
cunnlitulcd on different prindptca. Htmcc, by the way. arose the 
anomalies Rnd ot»cunties as to the nature of the coiuiiiuendes. 
which funtinhcd matter of deliberation to the House of Commons 
for many cmturies. and only ended wiih the Reform Act of i8,i». 
The varieties of later usage wei« based on the condition in which 
tlic borough (ound itself when it began to be represented." The 
matter "is noticed here in order to show that the obaeurily of the 
subject ia not a mere result of our ignorance or of the deficiency of 
record, but of n confusion of uiuises which was felt at the time to 
becapableof no general treatment: aconfusiun which . . . pre* 
vailed from the virr)- fint, and uocasioned actual disputes ages before 
it began to puxxlc the constttulional tawj-crs." Stubbi, Constitw 
fiotof History c} Ett^nd, \ »n, 

»lbid-. I m. 
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ihe road to independence as to make the obtaioii^ al 
their representation impossible, or to give that repre- 
sentation, if obtained, such exclusiveness and tsprit de 
corps that it could not co-operate with the representa- 
tives of any other part of the population. The kmp 
still demanded the boroughs' representation by twei\'c 
burgesses in those full meetings of the county courts 
convened by the shcritTs for the itinerant justices, thus 
to some extent holding them under the royal jurisdic- 
tion. The sheriffs enforced the Assize of Arms within 
them, and led their military levies as part of the na- 
tional militia. And there existed among the borou^s 
no leagues or combinations by which they could secure 
a common understanding or action. 

Juries had been used for obtaining information, and 
specifically for assessment purposes,' inside the bor- 
oughs as well as out; and the regular representation d 
boroughs in the great eyre courts, where such varieties 
of business were transacted, may -well have suggested 
to Simon de Montfort the possibility of their representa- 
tion in a central assembly. ' The real moving cause 
which led him to cast about for such an expedient was 
undoubtedly the weakness of his hold upon the upper 

' See Assise o( Arms, art. q. A. and S., p^ S4. 

> It is intiMvsting to note ihat these local courts rantohted all the 
elements whii;h constituted Ihe later Pwrliumwit. Bui Pkdianieat 
wiutnot brinK mcxldlei:! «ftcr ihem (or the simple reitaon thot no one 
wtis consciously crcalin}; Partisimcnt. A part of the fini clause of 
» writ to assemble such n court in tt^i mds: "The king lo ilie 
iherin oi YorkKttire. Greeting. Summon by good Kummonen all 
Arclitiisho]>fl, hishnps, nhhots, priors, cnrla, bfttona, knights. n>d 
all (rcc'hotilcrs froin your bailivrirk, from each vill four lawful men 
and the reeve, and from each borough twelve lawful bur^ewea, 
throughout your whole bailiwicV, nod all othera who are accustooK*! 
and ought lo appear before the justices ilinerant. . . ."— /M^ 
document 31. 



Parliament 



325 



classes. He sought to counterbalance this by getting 
the support of the middle and Iowxt classes, and es- 
pecially this burgher class which might i>rove verj* 
useful financially. It is hardly necessary to state that 
de Montfort's "parliaments" were not national as- 
semblies, but meetings of the adherents and representa- 
tives of a party at a time when the country was divided 
in civil strife. But the machinery of borough repre- 
sentation in a central assembly was not lost, and credit 
for the idea must always be given to Simon de Mont- 
fort.* Of its future use in true Parliaments or of the 
nature and importance of this new institution. Par- 
liament itself, he had. of course, no more conception 

, than any of his contemporaries. 

■ Having up to this point dealt entirely with ante- 
cedent conditions and causes and the bare beginnings 
of what may he temied an embryunie Parliament, llie 
subject now broadens and three rather general divisions 
naturally suggest themselves: first, the external history 
of the institution, the history of its form and com- 
position through the critical changes of its early years 
until it attained some stability in these respects 
and had developed the characteristic features which 
were the foundation of its success; secondly, the 
electorate through the first century and a half of 
Parliament's life; thirdly, how Parliament became 
conscious of itself, developed its great powers, and 

' Profpssor Adnma believes that "borough rt-preamtativcs would 
have been BummoncJ lo thcgrcatcounctl l>y ihc cloav oi the century 
If Simon's wrils had never been insiteJ a.nJ for reasooa very different 
from thOM which infiuenced his ftction " HU grounfls for this 
opinion are the rapidly jcruwrnz impurliiiicc uf the l)orauKhs in the 
thirtevnth century and the fact that the "stricter feudal ideas " wer« 
paasng away 
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started upon its work of creating a government by 
the people. 

5. Fonn and CompositioD of Parliament from 1265 to 
the Middle of the Fourteenth Century.^The thirty yvan 
from Simon dc Monifori's Parliiiiiit^nt of 1265 to the 
so-called Mcxlel Parliament of 1395 ^^ ^ critical and 
experimental period in the life of the young institution. 
It might j>erhaj>s be more tmly s;»id that there was no 
new institution until 1 295 or thereabouts; there was no 
concept of it as such in the minds of the men of that 
generation. They knew only of certain new practices 
and devices, the questioning of groups of locally elected 
representatives about taxation and other matters in 
which the king was interested. 

To show how wholly lacking was the idea of a new 
assembly (jf any definite form, it is necessary only to 
glance at the practice of the period. In the assembly 
of 1273, were ]iresent the three elements necessary toa 
Parliament in the later sense : the larger Curia Regis, at 
this time verging towards a House of Lords; repre- 
sentatives of the shires; representatives of the cities 
and boroughs. But since the purpose of this assembly 
was merely to swear allegiance to the new sovereign, 
one especially hesitates to call it a Parliament. The 
sources are not clear upon the make-up of the first as- 
sembly of 1275; certainly there was a meeting of the 
Ijarcns' in that year, and tlie language of some of its 
enactments indicates that representative elements were 
also present ; but such language was often used loosely, 

■ The tprm "baron*" U used here and in x number of later in- 
ntunccs as a relief from the cumbrous " larger Curia Ktgis " It thus 
includes those greater tenants -in-chief to wJiurn the ktiijf was sending 
writs of suRimont. The prelato were, of course, barons in thvKnw 
tlittt they held baronies. 
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and. the summoning writs not being extant, it is im- 
possible to lell jiiat what was me:int. At a second 
meeting of the same year, the representatives of the 
shires were certainly present, and it is interesting to 
note that this was the first assembly in Edward I.'s 
reign to make a money grant. In 1283, there wi:re two 
very peculiar assemblies. Most of the nobles were 
with the king on the Wi:lsh campaign; hence the first, 
which met in January in two divisions, one at York 
and the other at Northampton, was without the baron- 
e. It consisted of reprcywintatives of the shires and 
rbOVOUg^s. To these were added representatives of 
'the cathedral clergy. The purpose of this was un- 
doubtedly tinancijU; it was characteristic of Edward 
I., who aimed at a broad representative basis for his 
money grants, and was consistent with the whole 
representative movement of the tliirteenth century. 
These representative clergy were not considered a 
regular part of a lay assembly in 1283. but such a use 
of clerical representation was not without precedent, 
as will be presently seen. The two places of meeting, 
north and south, seem to have been suggested by the 
Convocations nf Canterbury and York. It is par- 
ticularly interesting to note that it was regarded as 
nothing extraordinary for knights and burgesses to 
meet and transact business in the absence of the no- 
bility. A second assembly of this year met in Septem- 
ber, at Shrewsbury on the Welsh border. Thus the 
nobles, who were still under anus against the Welsh, 
could be present, and to them were addwl representa- 
tives of the shires and of certain specified boroughs. 
The main object mentioned in the writs was to judge 
David of Wales, but it was added that "other matters" 
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were also to be attended to. The statute De Ma- 
catoribus or Acton Bumell was dated October the 
twelfth at Acton Bumell, and was the product of the ^ 
deliberations of tlic burgesses who had withdrawn to i 
that place from the Shrewsbury assembly. But ite | 
language retained the stereotyi^d form, "the king by 
himself and his cmincil hath onlainwi," etc' Thisl| 
second assembly cjf 1 283 is then noteworthy in not con- [| 
taining any clergy — apparently because its business 
did not concern them — and in its dividing, the noblw 
remaining at Shrewsbury to jjerform their more proper 
function in judging the Prince David while the burgesses 
withdrew to another place to deal with a commercial 
matter. The king was making use of a machinery for 
getting together and consulting various classes of his 
iwpulation; he used it as time and occasion required; 
he was certainly not consciously fashioning a general 
assembly; on the contrary, he seems to ha\x usually 
adhered to the idea that that which concerned only one 
class should be dealt with by that class alone. Early 
in 1290. a meeting of the barons acted upon the purely 
feudal matter of granting the king an aid incident to 
the marriage of his oldest daughter.' l^ter in the 
year, this same body made the famous statute of Quia 
Emptores, a statute which especially concerned the 

' A- and S.. document 41- In thiauscof tlic wordcotincil. where 
ec»i»7tnmse«T)isreiiny Unnetmnbudy nf utKnntthcr thnn thv coumH 
which was givtn, w«» umloubtcilly indicated the smaller Cutu 
Regis. This hcidy tvaslhm taking on such technical and deritubl<r 
eharacteristi« that ii may soon be conridwed an indep«ndrat u>d 
sclf-conscioua assembly. Sec above, pp.sSj-igo. 

> Thoufih here were feudal iiolile* actini: on a feudal matt«T. it 
should be rcmemhere*! that there were very mAny tenuiU-io-cbief 
who might be held for the ai A who would not be found in the lii|cr 
Curia Ke^c an it wax then constituted, 



Parliament 



339 



greater landholders. Late in the yenr, there were 
added representatives of the shires, apparentl}' for the 
sole purpose of negotiating a money grant. In 1294, 
there was a meeting of the barons and the rcpresenta- 
tivcs of the shires. The purpose was largely financial, 
and a "tenth" was granted. The towns were also tal- 
lagcd at this time, but they were dealt with separately 
through commissioners. Late in 1395. after an earlier 
meeting of the barons, was summoned the great as- 
sembly distinguished in later history as the Model 
Parliament. 

It is probable that the use of the term Model Parlia- 
incnt has led to the popular ascription to Edward I. 
Df ideas and purposes quite in advance of any which 
ever entertained. ^ It is prO[jer to remember this 
.rliamcnt and its date as marking an epoch in par- 
mcntary history ; but such use i.s subject to the danger 
.ys attendant upon fixing any event as marking an 
:h. an exaggeration of its cpfxh-making character. 
,e impelling motive which led Edward L to summon 
.ch an inclusive and, from a later point of view, model 
assembly was the financial pressure of the unprece- 
jdcnted combination of wars which he had on hand. He 
.needed money as never before, and he used the means 
(to obtain it which the e-xperience of the past thirty 
cars and his instincts as a ,jractical statesman sug- 
,tod. He needed the help of all classes and, as far 
conditions allowed, he took them all into his 
nfidcncc. It can hardly be thought that the repre- 
[sentative elements were really asked to give their con- 
nt to taxation, but their good will could be gained 
d consultation with them certainly facilitated assess- 
t and collection. There was no grand theorizing, 
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and the high-sounding Jidaptation from the Theodosian 
Code to be found in the summons to the clergy was 
probably the insertion of a clerical official in the Chan- 
cery. ' To suppose it a great principle, weighed and 
enunciated by Edward I., would be at variance with 
the actual happenings and with the spirit of preceding 
and succeeding history. The Parliament of 1295 was 
simply a grt-at fact, great in itself, and made particu- 
larly prominent by the national crisis which occasioned 
it; it worked by its own weight, and. fitting in aptly 
with the contemporary trend of e\Tnt«;. it was not for- 
gotten and became one of the greatest precedents in 
English constitutional history. The king bad been un- 
consciously working towards the use of the representa- 
tive principle in national affairs during the past thirty 
years and more. Now events seemed todemand a com- 
pleter application of that principle than before, and the 
great emphasis thus placed upon it permanently alTected 
both king and people. With practically no uniformity in 
the application of this principle to national assembli«> 
liefore 1 3g5,.it must not be understood that there was a 
close approach to uniformity afterwards , but ^,.jnercly 
that a long step had been taken in that direction.^ 

■ "As a most just law, established fay the carefal providence oi 
•acred princes, exborts and decrees th;it what alTecu all, by all 
should be npprovcd, fto alto, very evidently eliotild common duiccr 
be met \iy means jiniviiltxl fn common " — A. »nd S.. \y Si. See 
Ricss, GfscJiiclite di-s WoMrtcfUi turn fngtisehnt FarUimetu im Hit- 
tclaiier, y\i. t~i«. fur u disctuMon of this clauw oiid the author's 
conception of th« true object of early representation in Parliament. 
For the writx of numtnons to th« Model Parliament, we A. and S., 
document 46 Particular attention should be paid to the tut 
paragraph of the siimmnns of cnunty and borough representatjifs, 
wherw the purpose and spirit with which they weire summoned ii 
clearly shown. 

1 The king dealt with individual elemcniK ocrasioaally afur 
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The Model Parliament contained the body of pre- 
lates and greater barons which was becoming the House 
of Lords. The lay members of this body numbered 
forty-eight in this meeting, seven earls and forty-one 
barons below the rank of earl. The prelates, sum- 
moned by virtue of their baronial tenure, comprised the 
two archbishops, eighteen bishops, sixty-seven abbots, 
and the heads of three religious orders, the Hospitallers, 
Templars, and the Order of Sempringhara. The bishops 
were ordered to cite beforehand (ftrtrmunientes) ' the 
deans or priors of their cathcdr;il chapters, the arch- 
deacons of their dioceses, one representative proctor 
from each chapter, and two representative proctors 
from the parish clergj' of each diocese. Besides the 
clergy and the nobility, this Parliament contained a 
representation of the thirty-seven shires then in exis- 
tence by two knights each and of one hundred and ten 
cities and boroughs by two citizens or burgesses eadi. 

A pause must be made here for some explanation of 
the comparatively new element appearing in the Model 
Parliament, the representative clergy. While, during 
the thirteenth centur>', the representative principle 
was being applied to lay assemblies, the clergy had 
been perfecting a system by which the Convocations 
of their two great archiepiscopal provinces, Canterbury 
and York, were becoming bodies quite perfectly repre- 
senting all classes of their order. In taxing the clergy, 

139$. ^ote the instmicc! in 1371 vrheii tlic tjitizcn.t and bur^essei 
"wvre commanded 10 tarry" after thu dismissal of the kniphts^A, 
and S.. dotument 81. The lost instance in which the Lords met 
•lone was in ilit seventeenth century, 

'The ciRust! intrnHtiral by this wnrd, which has kiwaya been 
relninud in the writ naminoninK the binhopit, is often spoken of at 
the fTtrmUHieiurr cUusc. Sir« A. and S.. p. S3. 
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the king occasionally made use of this machinery, 
which he found ready to his hand, just as he used as 
analogous machinery in taxing the laity. It is not 
the place here to study in detail the origin and growtli 
of Convocation, but certain of its features must be 
noticed in order to understand the early history o( 
Parliament. 

Before the thirteenth century, there were two prin- 
cipal ecclesiastical assemblies: diocesan synods, whidi 
were quite exhaustive meetings of all the clergy of 
the diocese; and provincial synods attended, in each 
of the archiepiscopal provinces, by the bishops, someoi 
the abbots, and later the archdeacons. Until the thir- 
teenth century, as far as the clergy had been consulted 
at all concerning money grants, there had been negotia* 
tion by the royal officials vt-ith the individiial dioceses, 
sometimes undoubtedly through the diocesan synods. 
But this had been much more a matter of dcnnanding 
and collecting than of consulting or asking consent. 
If there were to be a real consultation of the clergy, 
it must be in a body where concerted and effectiw 
action of the higher clergy would be possible, namdy. 
in the pro\nnciaI synod. The intense opposition to 
John's misrule and exactions made it necessary for 
him to treat the clergj' with more consideratitm, and 
he was the first king to make any approach toward a 
consultation of the provincial synods <m money grants, 
The stand taken by certain bishops against the unusual 
aid proposed in the last year of his brother's reign 
shows that the time was ripe for such a development. 
It was the new importance attaching to the pro\Hncial 
synods, as bodies consulted in matters of taxation, that 
led, to their development into representative Convoca* 
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ions in the course of the century. In 1225, proctors 
representing the cathedral chapters and the monasteries 
■were added to the old elements. But the parochial 
clergy were not represented till laSj, although more 
1 ban once before this such representation had been 
virtually demanded by the refusal of the represented 
elements to bind the unrepresented in the matter of 
a money grant. In 1283, the organisation was com- 
pleted: all elements of the clergy were either present 
in person or by representatives, and the two old pro- 
vincial synods had become two representative Con* 
vocations. These usually met at the same time and 
■were often thought of and spoken of as the Convocation 
of the whole church. 

These Convocations consisted of the following, who 
attended in person: bishops, abbots, priors, the deans 

I of cathedral and collegiate chiirchcs, archdeacons, and 
the heads of certain religious orders. The representa- 
tive elements were the two proctors from each diocese, 
representing the parish clergy, and one proctor for each 
cathedral and collegiate chapter. Of course Convoca- 
Ition was a purely ecclesiastical body in purpose and 
make-up, although the king might consult it on civil 
_ mattcTS. especially taxation. But during the same 
pcentury that this body was coming into e:tistence, a 
parallel and related develojiment was in progress which 
culminated in the complete ecclesiastical representa* 
tion in the Parliament of 1395. The king was showing 
la greater and greater inclination to summon clergy to 
lay assemblies, but the manner of sununons and the 
elements summoned were largely determined by tho 
contemporary development of the Convocations. Twiod 
the reign of John were representative clergy stun- 
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raoned to his councils: the first time, abbots for Ihc 
monastic clerg>'; the second time, the deans for the 
cathedral chapters. It is not to be supposed thai 
John intended to make them a regular part of his 
council, any more than in 1254 did Eleanor and thr 
Earl of Cornwall intend to make the knights; but if 
the thing were done enough times and proved a suffi- 
ciently helpful expedient, it might result in that in the 
one case as well as in the other. Simon dc Montfort 
summoned the cathedral deans to his Parliament of 
1265, and there were a few other cast-s, which il is not 
necessary to notice individually, bffure the verj- im- 
portant one of 1283. It can be understood non* that 
the imjiortance of that case lay largely in Ihe fact that 
the king used this system of clerical representation m 
a lay assembly in the x'ery year that it was perfected 
in the ecclesiastical assemblies. It might fairty be 
expected that if the king were to continue the lay use 
of the system, it would be in the completed form wbkfa 
it had just attained. In 1394, Edward summoned 1 
practically complete assembly of the der^. with all 
the representative elements tlicn used in Convocaiion, 
but it seems to have met at a different time from the 
lay portion of his Parliament, although summoned 
for substantially the same purpose, namely, n-vi-nue. 
The next year in the Mtide! Parliament, the full 
clerical representation was summoned at the same 
time as the otlier elements, and perhaps with the 
dawning conception tliat all these elements consti- 
tuted, for the time being at least, a single body- 
TIius the clergy became a distinct estate in the em- 
bryonic Parliament; part of them were present as a 
new dement, purely as clci^, while the prelates 
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*rc there upon the old ground of their baronial 
I tenure. 

In studying the origin of the English Parliament, one 
I is too likely to pause for congratidalion at the date 1 295, 
as if the great institution were then already completed 
■or nearly so. It shuiild not be forgotten that had 
Parliament remained what it was in thai year there 
would have been little cause for congratulation. 
Certain very fundamental changes in its make-up and 
internal arrangement must take place, some of which 
appear entirely accidental, before it could become 
eflfective in winning power and liberty for the people. 
In language appropriate to the ideas of the time, the 
Parliament of 1295 met as three estates; the first es- 
tate, c lerg y : the second estate, lay nobility; the third 
estate, burgesses. The firs? estate would, of course, 
include the prelates, who were there also as barons, as 
well as the representative clergy. If the second estate 
comprised all lay nobles, it must include not only the 
barons but the representative knights of the shire as 
well. For the knights were technically nobles, and. 
though they cume distinctly and consciously repre- 
senting the counties that chose them, their formal and 
historical position seems at first to have drawn them 
to the barons and away from their more natural as- 
sociates, the burgesses. Just how this distinction of 
itcs manifested itself in the Parliament of 1295 
■aiid those following it is impossible to say.^ Probably 

' The use of the term "parliament" at the hej^nniafr of the 
fourtci^nth cmtur^- is admirably illustrated by thr meeting of 1305, 
Uuitliin-i says of it: " It wus a full iiorliommt in our sense of that 
term. The three estates of the realm met the Jcing and his council. 
The great precedent a( la^j had b<»n (oUowed and, if the writs of 
tununooa were punctually obeyed, the assembly was a Urge ooe/* 
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the different elements sat in different parts of West- 
minster Hall; at any rate they deliberated and acted 
sep;irately. If the nrobDe material of 1295 had har- 
dened into a three-house assembly with the distribution 
of elements just noted, one might expect its failure era 
at least two grounds: in the first place, three-house as- 
semblies have generally proved inefficient, as such — tvo 
of the houses are likely to intrigue against or outwei^ 
the 1.hird, and an assembly ill-balanced and dividtd 
against it»t.-lf results; in the second place, if the knighti 
were to continue to sit wiUi the barons, St left lit 
burgesses the only true representatives of the non-nobk 
class, the only clement in the assembly that could be 
termed commons; and in the middle ages, the urban 
pO]>ulation was not of sufficient consideration or 
strength to make by itself a struggle for constitutional 
liberty. The knights would have been left in an un- 
natural and ineffective position ; and these representa- 
tive knights, as has been shown, were the most valuable 
and English of all the elements in Parliament; they 
stood for what was then to be found in no other countr>*. 
a substantial middle class outside the city walls, and 






It was opened at Weslrainsler on the sRth of February. "Thli 
ofisembly was fc^t together for jwst three weeks, On the jiM e( J 
Mart-li n proclnmatirrn was inarle ttllinf; the archbishops, 
and othrr prelntrs. earls, barons. Icnights, citizms. and b 
(Ceneral that they might go home, but naust be ready to appear Bg^ 
if the king summoned them. Thoac bishops, railii, baronx, justices, 
and others who were Tnembeni o( the cntmHI were to renutin behind 
and ao were all thotic who had still any bunness to tnmsact. But 
the 'parltHtTtent' was not at an end. Many of its doings that an 
recorded on our roll were done after the e«tate» had been aent hont 
The king remained at Westminster, surrounded by hia couocIUara 
and hU parliament was t^ill in session as a 'full' and 'geoeml ' jmr- 
liament as late as the jlh and 6th of April." — IntrodtKtiOfl tO 
Sdrmorawla d< ParliamnUO, pp. xicxv., xxxrt. 
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withoot that, whatever governmental machinery might 
be in process of formation, no constitutional govern- 
ment could have been evolved and maintained. And 
unless the middle class outside the city walls coiild, 
through its representatives in Parliament, unite with 
the middle class inside the city walls through its repre- 
sentatives, thus forming one great middle class with 
an eSecti\'e representative machinery, there ccndd be 
little to guarantee the rights and liberties of the English 
commons against the encroachments of nobility and 
crown. The great historic English Parliament was no 
foregone conclusion in 1295. and the half-century fol- 
lowing that date was as critical as the half-century 
preceding.* 

The first great change after 1395 was the withdrawal 
from Parliament of the clergy a.*: an estate. It hap> 
pened to be a lime when the clergy were very sensitive 
on the subject of taxation by the slate. Boniface VIII. 
was pope, whose momentous conflict with Philip IV. 
of France was opened upon this very issue. The clergy J 
knew that the king summoned them to a lay assembly 
that he might the more readily tax theni. The idea 
that any honour attached to representative member- 
ship in such an assembly was foreign to the time ; there 
could be no glory attached to a thing which did not 

■ It should not b« supposed that the se|>aratioD of the lesser bom 
the higher nobiL'ty was complete in lap; ■ it it had bern , it would be 
tlifBciilt to Mcotint lot the position tftk«n by tho knights whca sum- 
moned to Partinnacnt. In foctiL was judtat this tini«, aided bythc 
Statute of Quia Bmptore*. that the jinxcss wsw going on most 
rapidly. Lei it not be forgotten, however, that it waa not in any- 
thing bHonging to this immedinte period th&t this most fst«tiil 
mo\ieinent had its source, bat, ks has bern shovn abovr (pp. 307- 
31 1), in time long ant«noraadta«v««t^ and conditions lying at th« 
basis of EitclHh hlstorr. 
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exist, and Parliament w:»s a potentiality rather than 
an actuality; to representative clergy or laymen or 
their constituents the royal summons imposed a burdea 
which v>'a& assumed witli reluctance. All the [-TCJudicK 
of the clergy drew them away from this kind oE as»ocia- 
tion with laymen; the whole trend of events since thr 
Norman Conquest had been towards separation betwrcn 
clerical and lay institutions under the im[)iilse of the 
"refonn" movements on the continent. The clergy 
were becoming conscious of themselves as a distinct 
and superior estate; they looked down upon secular 
legislation and the common law. Moreover they ba<! 
just perfected their own Convocation, where they codd 
negotiate taxes equally well and without compro- 
mising their dignity by becoming members of a secular 
assembly. Their reluctance to aitend Parliament was 
probably at first regarded by the king as a kind of in- 
surbordination; but money was what he wanted and. 
if he could gain that as well from Convocation, he was 
hardly in a position to fight out a purely theoretical 
issue with tliem. The representative clergy began to 
show their disinclination to come to Parliament soon 
after 1295, and for abuut forty years the king made 
some attempt to secure their presence; then, althougli 
the prannunientes clause was retained in the writs to 
the bishops and there was an occasional attendance oi 
a few, the matter ceased to be an object with the king. 
and the clergy in their Convocation granted subsidy for 
subsidy as granted by Lords and Commons in Pariia- 
ment.* 

The withdrawal of the clergy as an estate left Parlia- 
ment a two-house body. The clergy who remained, 

I For an illustration, sec A. sodS., documents 66 and 67. 
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the bishops and part of the abbots, had alwa>'s been 
members of the larger Curia Regis; they remained as 
barons, not as clergy. There were left then the second 
estate and the third estate, the nobles and the burgesses. 
Though a two-house assembly may be superior, as 
such, to a three-house assembly, yet it cannot be 
effective unless there is some degree of equality between 
the houses. If the knights continued to rank them- 
selves with the nobility, the houses of this English 
assembly woxUd be too unevenly matched to work well 
together, and the question whether the knights of the 
shire would permanently cast in their lot ?/ith the lords 
or with the burgesses weis perhaps the most critical 
in the whole history of Parliament. There is cvndcncc 
of uncertainty upon their part from the beginning and, 
although there arc several specific instances in which it 
is known that they sat and voted subsidies w^th the 
barons, and this may be fairly considered their normal 
action in the early years, they sometimes seem to have 
regarded themselves almost as a separate estate and 
to have sat and voted alone. Their first distinct ap- 
proach to the burgesses was to join thcra in petition 
Triiilc still voting with the barons. This well illus- 
trates their situation: they were naturally with the 
burgesses, for they foijnd themselves wanting to ask 
for the same things, while formally they were nobles 
and. in formal action still took their position as such. 
But the transition once started did not require long 
for completion, and before the middle of the fourteenth 
century the representative knights of the shire were 
Bitting and voting with the representative citizens and 
burgesses.* A House of Commons had been created. 

> "la t^E tlie 'graate'aDdthecommofUseem to have definitely 
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There was nothing striking or spectacular connected 
with the accomplishment of this change, one of lU 
greatest single events in the history oE the EnglisJ) 
government; it was the inevitable working out of forca 
and conditions, sorae of them centuries old, some d 
them recent, but very numerous and working silently 
and irresistibly. No one was conscious that aD>thtii^ 
remarkable was taking place. We pause to emphasise 
it because wc know the infinite possibilities for good, 
not only to the English people, but to the worid thai 
lay in that small change. 

A money consideration was the chief immediale 
cause of this transfer of the knights. They felt thai, 
like the burgesses, they stood for the poorer parts o( 
the community; united action would be a great ad- 
vantage in the attempt to control taxation, and this 
united action seemed possible and not cntirdy un- 
natural as the result of all previous English history. 
It must he remembered that these repre3entati\'es 
were not legislators or (Counsellors as yet; they were a 
c<incentralion of juries as they had been fifty or seventy- 
five years before. And what were the uses of the 
jirimitive jur\'? Mainly to give Uie king local infor- 
mation bearing on his revenue, and then later lo 
help and advise in its assessment and collection. To 
be sure the representati\'cs in Parliament in the eariy 
fourteenth century did a little more than this ; Ihcy did, 
in some sort, consent to taxation, although this funo 
tion could be easily overstated; and they certainly 
furnished the king, through petition and otherwise, 

assorted Ihemselvet in Iwrj c^hiitnbera; and in 1351 th« chnpicihouse 
is regarded as the chamber of t he comrootW-" — Stubbs. Cottilitflii'di 
Hiitary a} England. } 426. 
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witb local information which pror'cd a %'aluable check 
upon the work of his officials. esi>cci:iUy the sheriffs. 
These he still distrusted and their arrogant and oppres- 
sive behaviour often bore heavily upon the people. 
This last- mentioned use of representatives was rapidly 
increasing in imptjrtancc' 

6. The Electors, the Elected, and the Election in 
County and Borough during the First Two Centuries of 
Parliament— Having watched the form an<I make-up 
of Parliament through the tentative and cliangeable 
period and seen the beginnings of the House of Lords 
and the House of Commons, the next enquiry is natur- 
ally about the election of the elements which have come 
to form the constitutionally significant part of Par- 
liament, the lower house. The ideas of representation 

' RicM, in iU8 CfftchichU drs Waklrcchtt turn tnglitthnt Parla- 
w^w. ch. i., regarrts the ch«: king and controlUng of the royal officials 
in their local administration m the flrrt object with Edward 1. in 
aumiDoning local rcprescatAtlvcs to Parliament; he bc]ic^'cs that in 
Cortfinmatio consent tn tflxitLton was not txlen Jed. txcopt in a purely 
formal &nd empty m&nncr, be^-ond temuita-in-chivf, but thut this 
tonnal consent came gradually by force of custom and favouring 
clrcumctancn to havp a real significanee. See also Rie«s, Dft 
Unprmngdts eiigtittkett Unterhautei in iliEtoriKho ZcJtachrift, 1x., 
1—33. On p. 3. he says: "To .attain a genuine and rrgular control 
of the local administration and to carry out capociatly tti« asaeis- 
inent and collection of taxes with tho least ]>os5ib!e friction were the 
most substantial reaaona for which Edward I. added to the English 
conftitutioQ as a perfected and enduring institution the system of 
representation that had earlier been only sporadically connected 
with it." In speaking of what the Commons did in the Parliament 
of 1305, MaitlaJid says: "The king, so fu-u we know, did not ask 
them for money, nor did he desire their consent to aj»y new law. 
The doctrine that in the»e days the representatives of the shires and 
towni were called to parliament not in order that they might act in 
conoert 00 behalf of the common* of HnglAnd, hut in order that each 
might repm«nt b^^'foro the kti\|f in council the grievances And Oi« 
iatcscMa of the particular community, county or borougli , that sent 
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and election have such a de&aitc content in rooders 
times that tlicre ai-e few matters in. connection nith 
whicPi them should be greater care in clearing the mind 
of preconceptions than in dealing with the eariy phases 
of tliesc practices. We have noted the representative 
idea in connection with the jjrimitive use of juritt. 
have seen the jirHctice of electing certain kinds d 
juries in the county courts tiike the place of appoint- 
raent by the slieriff or other royal officer; have also 
seen knights elected for other local piuposes, and how 
these usages finally suggested a concentration of juries 
at some central and convenient point.' As to borougji 
representation, at least a hint of its origin has been 
sec;n in the burgesses sent to the full meeting of the 
county court assembled for the itinerant justices.' 



k 



him thither, may easily be pressed too far, but we shall probably 
think that thefc is no Eittk truth in it, if we ask what the knights 
anrl liurge^ts were doing, while the \dng und his councillora wrte 
slowly disposing of llie great mass of petitions, many of which were 
presented by shires aod boroughs. OfHcial testimony th« council 
can easily obtain; bul it wan^s unodicial testimony abo: it doim 
to know what men are saying in remote parts of Rnglaiid about the 
doint{tt of sherifTs, eschi^iilorB, and their like, and the possihiliiietof 
future taxutiun have to be considered. Then again there are numy 
appointments to be made; for example, it is the fashion at this tinia 
to entrust a. share of the work of delivering the county gaol to sooie 
knight of the county, very often one of the knights who is repcc* 
senting or has represented that county, at a parliament, Wilhoot 
denying that the |;cnn o£ a 'house' of commons already exists, 
without dcnyini; lh;tt its members hold meetings, discutti their 
common aiTairs and common jfrievances, ... we may still 
believe that the council often gives audience, advice, inEtructioia 
to particular knighta and buigetwes. After all we shall have to fall 
back upon the words of the writ of summons: — the comiooncfs hare 
bcentnid tocomeinonierthat theymay do what shall be ordained." 
— Introduction to Metnorattda di Pariiamema. pp. Ixxv,, Ixivi. 
' Sccabo\'c, pp. jia-5>o. tlbii.p. 324. 
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I But in all this, nothing has been said of the manner of 
election or the way in which it was regarded, and very 
little of the personnel of the elected. ' The representa- 
tives of the shires were probably always knights in the 
very early Parliaments; but the burdens of representa- 
tion so far outweighed any advantages that seemed 
possible that those whose property made them eligible 
to knighthood, through the pronsions of the Distraint 
of Knighthood, often paid the fine required by that 
act rather than assume the local duties whioh knight- 
hood entailed .or risk an election to Parliament. The 
result was that, throughout the fourteenth century, 
many below knighUy rank were returned from the 
counties. No positive law upon the subject was en- 
acted, but the kings made various inefTectual efforts to 
have knights returned, the writs of summons usually 
demanding that "belted" knights be chosen. Beyond 
this, the iwsitive requirements and disabilities seem to 
have been these: tht: cxmty rej)resentatives must be 
inhabitants of the county electing them and must be 
men of ability, consideration, and substantial properly ; 
and in the fourteenth century statutes were passed 
excluding shcrifTs and lawyers from Parliament on the 
ground that with them more particular interesLs than 
those of the community in general were uppermost.* 
A statute of 1445 summed up most of the ideas of pre- 
vious times, but shows that the king had had to con- 

> Probnbly not much ditaiU-d infoTmiition upon these subjects 
will ever be obtained. For the fatt. alrvaily often cmphasUvd, 
that Parliameni had an obscure and iitiapitTcciaictl beginning gix-a 
lar to account for the luck ai nwords ol its i-loctions. Howevt-r, 
enouftb has been «K;ertatnrd to establish witb some certainty tlio 
leading features of tho elective pmceee. 

■ A. aod S., docvuncnt 6q, 
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cede the point respecting belted knights. It suita 
that"theknighLsof theshireforiheparliament . . . 
shall be notable knights of the same counties for tlu 
whidi they shall be so chosen, or otherwise such notabk 
esquires, gentlemen of birth of the same counties, u 
shall be able to be knights."' 

The knights of the shire (the elected representatives 
of the counties had come to be called such whether 
they were actually knights or not) were eltx:t<H3 in ibc 
county courts. There has been considerable discusaoo 
as to whether or not these minor tenants-in-cliief. as it 
may be supposed most of the county representatives 
normally were at the beginning, were oripfinally elected 
solely by their own class and went to Parliament » 
representatives of that class. There has seemed to be 
an a priori logic in supposing, when the minor tenants- 
in-chief ceased as a class to receive the special writs of 
summons ajid elected members of the class went up 
from the counties, that their class only was concenicd 
in the transaction. The theory falls to the ground 
however when tested by the evidence of the source*. 
In all the local activities of elected knights, activitia 
which suggested and led to representation in a central 
assembly, the knights were certainly regarded as stand- 
ing for the best knowledge and judgment of the whole 
community; and knights were very often associated 
in this work with the non-noble freemen below thcau 
the provision appearing repeatedly that when there 
were not knights sufficient the number was to be filled 
out with free and lawful men. ' Moreover, the business 

• A. and 8.. documeat i>s. 

» For example*, »«6 an. i. Asftiie of Northampton, A. and S, 
T>. ao; an. <;. Acidize of vVrms, Utid., p. 141 tlic coRUniasion of ii9t< 

f6ld., p. 3f|. 
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upon which they were employed had no limitation to a 
single class. And in coming to the later representative 
activities of the knights in Parliament, the language is 
exceedingly explicit to the cflcct that they were to lie 
elected in full county court. 'This idea is expressed so 
many times and in such a variety of ways as to leave 
no doubt that the whole court was supposed to be con- 
cerned in the electing. ^ There is no doubt then that 
the knights went up to Parliament representing lUl the 
elements of the county as found in the county courts. 

What were the elements in the county court? It is 
impossible to answer by a definite enumeration ; for long 
before this, suit of court had become attached to certain 
beings of lajid, and the tenants of these were bound 
to this duty by the terms of their tenure. It would not 
often be the large meetings of the county courts, sum- 
moned to meet the justices, that elected the knights; 
only forty days inter\'ened between the issue of the 
summoning writs ami the meeting of Parliament; so 
it was usually the ordinary monthly meeting of the 
court, at which there was likely to be but a small at- 
tendance beyond those concerned in the cases to be 
tried and those who served on the juries. There would 
be no (locking to an election in which, in the nature of 
things, there could be no interest. 

As to the electoral process, one's mind is so prepos- 
sessed by the whole modem paraphernalia of ballot- 
boxes or voting macliines, ele-ction judges, acciu-ate 
counts, majorities, and plunditics, that he is likely to 
forget that such things are the product of a very long 

■ Sec the fint summons of knights to a central assembly, A. nnd 
S , document 33: and the anticipations at this action in the use o£ 
)cragbt» iUustratcd by documvot 30. 
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evolution. These thirteenth and fourteenth centun 
elections, which antedate party and interest and aH 
consciousness of the value of the franchise, noay seem 
unworthy to be reckoned popular elections at aD. 
Yet modem popular elections are their lineal descend- 
ants. Names were probably proposed to the assembled 
court by the sheriff or other influential man of dit 
county. If they met with approval, there was a general 
acclamation and the cU'Ction wa.s complete. But somt 
one might be bold enough to object; if his objections 
seemed valid and he was influential enough to gain a 
considerable backing, his point was made good aod 
other names were proposed. It was thus only in th* 
acclamation and in the right to dissent that the popular 
element consisted. And yet in theory — and this k 
very important— these electifwis were purely popular: 
any member might propose names and any might 
dissent - 

No one cared to take part in these elections, not 
only because there was little inspiration in electing 
people to places they did not want, but because wages 
I had to be paid tliem. The-se became fixed under 
'Edward 11. at four shillings a day for the kni^is at 
the shire and two shillings for the burgesses. Absten- 
tion from the election might be urged as an excuse for 
not sharing in the payment of the wages. Few were 
able to make good such a claim, but the possibility 
worked with other forces to so belittle the election that 
the sherifT often practically named the knights who wert 
to be returned, and. when he had an object for doing 
so, he could usually manipulate the elections to suit 
himself. ' 

■ In 1376 a petition was s«nt to the king by tbe Hooae of Coo- 
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In this condition the shire elections remainwl until 
the one thing which could cause development occurred. 
At the end of the fourteenth century, places in the 
House of Commons were no longer matters of indiffer- 
ence; hence an increased interest in electing men to 
those places and developments in the electoral process. 

I There were two things in the reign uf Richard II. that 
jin to threaten the influence, both general and local, 

'of the class of knights and esquires, the country gentle- 
men, the smaller landlords. The great peasant agita- 
tions then culminating showed that there was a class 
below whose rights and power must be reckoned with. 
and the long war with France had resulted in an in- 
creased power and arrogance of the great nobles. 
Livery and maintenance were beginning; the nobles 
returned from the continent with large bands of fol- 
lowers whom they were loath to dismiss; they often 
brought greatly increased wealth, and always high- 
flown ideas of their importance and their iiuiJcrioTity 
to the classes below them. They were the essence of 
the tawdo' and decadent feudalism of the English and 
French courts of that period. The knights felt them- 
selves in danger of being crushed between the upper 
and nether millstones; the House of Commons was 
the only place where they could make themselves felt, 
where they could enact "statutes of labourers" on the 
one hand or join the king in his attempts to curb a 



mons a.tkins thut the kni^hta be chosen by the belter folk of the 
shiics and not by the shrriRs alone. Thn king iwpbet) that they 
were to becho*«n by the whole county. This shows the von ttnuanc* 
of the ibcrilTs' undue influence, but undoubtedly alto indicates an 
inerensing interest on the pun of the people. As late lu 1410. ao 
act waa pasned restraining abuaca by the sbcriQ« in the election 
' ratunu. See A. and 5.. document 1 1 j. 



348 Period of Constitution Making 

grasping aristocracy on the other. ' This approach M 
king and Commons was one of the most striking amj 
novel features in the politics of this reign. In fatt, 
the Commons began to assume the consciously indr 
pendent position between Lords and king which tv- 
came characteristic in the fifteenth century. An 
entirely new significance began to attadi ,to tfaeir dec- 
tion to Parliament. Should the rising peasant clan. 
whose interests they thought so contrary to theirs, or 
the insolent followers of the great nobles sh&re in tlic 
county elections? From the end of Edward UI.*» 
reign, there is evidence that numbers of people at- 
tended the elections who were not properly suitors to 
the county court. An act of 1406,^ decreeing that 
knights be elected not only by suitors duly summoned 
to the court for the purpose of election but by oil wbo 
might be present, appears so out of harmony with the 
more definitive legislation soon to follow and with what 
one would naturally expect from the Commons as to 
suggest an exceptional situation just at that time. 
The Commons had been bringing forward an uniKtul 
number of petitions looking towards an interference in 
the government and a limitation of the royal power. 
It has been suggested that a temporary estrangeme«i. 
arising lietween king and Commons because ol this. 
was made use of by the Lords to carry through an act 
by which they hojx^l in the end to gain virtual contnj 
of the lower house. If no restrictions were placed upou 
the cotmty electorate, they might expect, by means of 
the votes of their retaitles;s. not only to prevent the 

■ See the Statute of Maintenance «nd LiveHes. (390, A. and &; 
doaimtnt <j6. 

>A. uid 5., document lit. 
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return of specially obnoxious knights, but possibly to 
compass the election o£ some of these retainers them- 
selves.' But by 1413. Uie situation had changed: 
Henry IV. was dead and the new king and Commons 
were in harmony. A statute of that year decreed that 
knights elected to Parliament be resident at the time 
of election in the counties which chose them and that 
the electors be of the same county in which they voted . * 
This removed much that was dangerous in previous 
practice and which was sanctioned by the act of 1 406, 
but not all. 

In 1429, was passed the famous disfranchising 
statute. * It leaves no doubt of the interest now taken 
in the county elections. The statute mentions great 
troops of iMioplc. residents of the county, who come to 
elections, and. by their pivscnce, cause danger of 
"manslaughter, riots, batteries, and divisions"; and 
there is this tiignificant clause: whereas the elections of 
kni{^ts "have now of late been made by very great 
and excessive number of people ... of the which 
most part was by people of small substance, ur of no 
value, whereof every of them pretended a voice equiva-» 
lent, as to such elections to be nuude, with the most 
worthy knights and esquires." In these words, con- 
firmed by the disfranchising provision which follows, 
one comes U[)on the first recognition in Engli»li history 
of election as a |>oliticaI right.* After Iherc luul been 
a representative Parliament tor nearly one hundred 
and Sfty years, is first found thts idea which, at ftrst 
thought, would seem its inevitable acajmprmiment 
from the beginning. The disfranchising clauHC lunitrd 

• RIos. WaUrechi, pp. A}, SS. 'A. uul 8..<lociitii»nt 11), 

^Jbid., document lai. • KIcm, H'oklftckl. |i. vi. 
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the electorate to residents of the county, "whereof 
every one of them shall have free tenement to the valut 
of forty shillinfts by the year at the least abort all 
charges." Tlien follows another statement of greal 
significance: "and such as have the greatest number of 
them that may expend forty shillings by the year and 
above, as afore is said, shall be returned by the sheriffs 
of every county, knights for the parliament." This 
has been regarded as the first legal expression of the 
majority principle to be found in the middle ages.* 
All the election writs in the remainder of Henry ^^.'s 
reign repeated the provision. The statute of 1445. 
requiring county representatives to be of gentle birth, 
completed this important line of legislation. Thai 
the disfranchising statute was a thoroughgoing measure 
is shown by the reflection that forty shillings of thai 
tune had the purchasing power of over £^0 to-day. 
A large and worthy class of people was kept from po- 
litical rights for four hundred years; but the Commons 
were dealing with very real dangers in the fifteenth 
century; they were fighting for political existence. It 
must be acknowledged that in the centuries following 
the forty-shilling freeholders exercised well the great 
power vested in them. 

The subject of the electorate in the boroughs presents 
a serious problem at the outset. The normal writs c( 
early times simply ordered the sheriffs to return so 
many citizens and burgesses from such cities and 
boroughs as lay in their respective counties.^ It was 

' Rte»s, Waklrecht, pp. 91. s». 

* Simon dc Monifort dealt with the boroughs directly, and 
the name thing was dnn« in nne or two instsncea in th« rciga <^ 
Edwanl 1. but it soon bccunc the unbroken rule to deal with them 
tbruugh the sheriffs. 
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not long, however, before certain cities and boroughs 
arc found always represented in Parliament, whereas 
in the case of certain others the right or rather the 
burden of representation has disappeared. So anoma- 
lous and haphazard has the line of demarcation between 
these two classes appeared that many investigators 
have been at a loss to account for the distinction. 
Probably an important source of error in dealing with 
the subject has been the attributing of more value to 
borough representation than it had at the time eitlier 
in the thought of the king or of the boroughs themselves. 
It has been thought that if in so weighty a matter as 
representation in Parliament some boroughs were al- 
most always represented whfle some were not, the 
central government must have had a weighty reason 
for making the distinction. But it was not a weighty 
matter : the king leWed taxes upon the boroughs whether 
they were represented or not • ; and, if he foimd repre- 
sentatives of a respectable number of them present, 
enough to give necessary information and confer with 
liim concerning his proposed exactions, the fact that 
the others had failed to return members was a matter 
of indifference. It is a significant fact that the respon- 
sibility of dealing with the individual boroughs was left 
to the sheriffs, and there is but slight indication that 
penalties were ever im]>osed by the king upon the 
boroughs that failed to respond. The boroughs cer- 
tainly regarded representation as a burden, and there 
are several instances in which the king formally granted 
relief from it for specified reasons. 

The growth of a definite and somewhat limited class 

* But of course the boroughs which escaped representation cf 
caped the payment of wages to reDres^ntatives. 
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of represtrnted boroughs is tiierefore to be explaioft 
throiigh the relations between the sheriffs aad Ui 
borcmghs in their respective counties. Some borough 
Jiad t>ecome entirely indeijendent of the hundreds ii 
which they lay. not only in Internal administralioii 
which was true of all. but in external relations. In tl3 
matter of the summons to Parliament, tiie sheriflT doa 
with such boroughs directly and not through tlie ham 
red's officers. Dealing directly with so jx>wcrful 
king's officer as the sheriil, these borouglis wx-xc dt 
ones most regularly represented. In some of the dii 
tant counties, as Somerset. Devon, and CornwaJl, tlu 
sheriffs adopted the same direct summons in the ou 
of boroughs not independent of their hundreds aa 
these were thus brought into the cla-ss of regularij 
represented places. When the sheriffs coiumunicaldi 
with boroughs through the hundred's bafliSs, thai 
was a tedious procedure, subject to many chances ao 
interruptions, before the names of the chosen represov 
tatives. in case any were chosen, were ready to he sen! 
to the Chancery. Apparently in these distant countie* 
the addition of the long and slow journey f«jm and W 
London made it impossible to get the ret'ims in bfr 
fore the meeting of the Parliament concerned. Hcmxl 
here the sheriffs came to deal over the heads of the huDM 
red's bailiffs. A third class of boroughs lay in tin 
great "liberties" (usually much larger than hundreds): 
these must be dealt with through the bailiffs of the 
"liberty." In this case, not e\t:n in the distajit oo: 
ties did the sheriff venture to disregard the medi 
ship of the bailiffs, and these borouglis, almost wi' 
exception, early ceased to be represented in Parlii 
ment. Thus the boroughs dealt with through 
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iRIhor officials found it casitr to dodge the disagreeable 
luty. It may seem a trifling matter to have produced 
o marked a distinction among the boroughs of Eng- 
and, in the course of time the source of marked political 
■esults; but in the early years of an institution, when 
iverything is in flux and small importance is attached 
lo the beginnings of things really great, petty and ob- 
mire influences may play a great r6le.t 

The aherill had about as much opportunity to manip- 

Jate borough as county representation. The writ 

rrdering the election passed through his hands and he 

nigfat be induced not to send it. Such suppression of 

krits seems to have occunxrd occasionally in the last 

lalf of the fourteenth century and later, when the list 

jf boroughs that commonly sent representatives had 

i>ecome quite fixed. Marcover, it was possible for 

,e sheriff, since the names of the borough members > 

to be rcttuTied through him together with the rc- 

Its of the shire elections, to change the names. Thia 

left the boroughs quite powerless since the Chancery 

&id not ordinarily go back of the sheriff's returns. 

iThere was no temptation to such abuse until seats in 

Psirliament were regarded as worth something. The 

abuse was in part mitigated through the petitions of 

Individual boroughs or actions originating in the Hoiise 

bf Conmions, and these means were supplemented by 

|lhe efTect of the now charters of incori'**'"^^''^'' granted 

some boroughs; these virtually placed the electorate 

in oligarchies which carefully guarded their rights and 

ated a greater esprit de corps. By the end of the 

fl|fnth century, about eighteen important boroughs 

I For a full diacuuicm of this subject, tee Ricss, Wakbecht, 
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hod been granted the organisation of shires mtb 
sheriffs of their own. 

The variety in borough governments, the slight 
intcrconnmmication, and the small value set upon 
representation in Parliament resulted in lack of uni- 
formity in the manner of election. The sheriff sent 
to the borough's bailiffs a copy of the writ recei\-ed 
from the king requiring that bcmaugh to send two repre- 
sentatives to the ensuing Parliament. Ordinarily the 
choice was then made in one of three ways : the bailiJff 
themselves made the choice ; they called a meeting d 
the most important burgesses and consulted them in 
the matter; they called a general meeting of the bur- 
gesses, in which case the election was conducted much 
as it was in the county courts, with a real, if slight, 
popidur dement in it. The bailiffs sent the result to the 
sheriff, who included it in his statement of the county 
elttction which was sent to the Chancery.* 
y J. Origin of the chief Powers of Parliament: Coatrod 
over Taxation; Legislation; a Share in Administration.— 
What has already been said incidentally of the function 
of the representative elements in the early Parliament 
has represented them as narrow and somewhat undig 
nified and subordinate. The Commons were 
to vote taxes — which, paradoxical as it may seem, 
scarcely implied an ability to refuse them ; to humbly' 
petition ; to answer questions. The almost servile part 
played by the third estate in the French Estates General 
of the same period was not very different from that of 
the corresponding element in the English assemUy. 
To be sure, the knights of the shire, from their ante- 
cedents and local influence, were always accorded more 

> RJesa, Wakirtckl, pp. 59HS>. 
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nsideration than the burgesses, and in the xmion of 
ese elements lay infinite possibilities. But it was 
all possibility at the beginning of the fourteenth centiiry 
and it is now to be noted how, from so humble a begin- 
ning, Parliament developed the great attributes of 
power which one now associates with the name, how 
through Parliament the English people preserved, and M 
I in part gained, a constitutional monarchy. Only the 
I beginning of the development is dealt with here, sub- 
j stantially that which was included in the fourteenth 
I century; but in that ixrriod nearly all the activities of 
f Parliament were outlined. 

( A preliminary consideration claims attention at the 
li outset. How can the early remarkable vitality of 
j Parliament be accounted for? In order that Parlia- 
ment should gain power of any sort, there must be 
reasonably frequent meetings; the more frequent they 
J were in the early days, the more rapidly would grow 
\ the general esteem in which the institution was held, 
the more necessary and regular a part of the govem- 
nient would it seem. A new and unrecognised institu- 
tion is so easily killed by adverse circumstances or 
long interruptions, that it was of prime importance 
that during the first century of Parliament's history 
political conditions demanded almost yearly sessions. 
Tlae battle of an institution is half won when it has 
become to the popular mind something regular and 
necessary. 

The misrule and inefficiency of Edward II. caused 
local oppressions and a corresponding demand for frc- 
I quent meetings of the body in which complaints might 
I be made and remedies sought. An article in the New 
I Ordinances of 1311 says: "Inasmuch as many people 
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are oppressed by the king's ministers, . . . and for 
such oppressions can find no remedy, save through the 
common parliament: we do ordain, that the king sbo]] 
hold a piiriiament once in the year, or twice, if need be. 
and that in a convenient place." In 1332, when the 
Ordinances were revoked under the leadership of tie 
Des[x;nscrs, these roynl favourites found it convenient. 
on purely selfish grounds, in taking their stand against 
the barons, to uphold the parliamentarj" tradition. 
In the act of revocation is found this great principle, 
which surely did not represent the practice or even the 
general theory of the time, but the statement of which 
must have had its importance: "but the matiere which 
are to be established for the estate of our lord the king 
and of his heirs, and for the estate of the realm and of 
the people, shall be treated, accorded, and established 
in parliaments, by our lord the king, and by the assent 
of the prelates, earls, and borons, and the commonalty 
of the realm; according as it bath been heretofoie 
accustomed.'*'' Early in the next reign, 1330, while 
local abuses were still grievous, and from the context 
of the clause undoubtedly Ijecause of Ihem, agrdn is 
found the enactment "that a parliament shall be 
holden every year once, or more often if need he."' 
Then began the great drama of Edward III.'s reign, 
a war drama from beginning to end, a reign of fifty 
years, during which there was constant and unusual 
need of money. Taxes must be negotiated through 
Parliament, and the letter of the statutory requirement 

■ A. nod S., p. 97. 

*!bid., p. 101. Thi> was confirmed jn tj6>: "For rcdren ol 
divers miachiefs and griev-nnccs which daily happen a Parliament 
shall hehcilden every year, jis iinotht-r time wasonlained by ttaiule." 
Cited in TsswcU-Luitgmirad. Unghsk CoHHitutiOHot History, p. aif. 
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of 1330 was almost kept, for there was the remarkable 
record of forty-eight ParUauients in fifty years. The 
laic years of this reign and the whole of the following 
rt-ign were another period of factional strife, and in 
another connection has already been noted the im- 
portance in the history of the House of Commons of 
Richard II. 's intrigues with it against the Lords.* 
Thus for a full century after 1 295 one cause or another 
was keeping Parliament alive and active. 

The knights of the shire and the burgesses were from 
the beginning conscious of the financi.'J purpose which 
drew them to Parliament. Especially was this purpose 
emphasised by the circumstances which attended the 
summons of the Model Parliament and the events of 
the two succeeding years. Parliament was distinctly 
a taxing body from the firet; it was more this than any- 
thing else. It was natural then that Parliament's first 
great contest with the king should have been financial 
and that its firet great i-ower to be developed should 
have been control over taxation. legislation, in point 
of time its second line of development and which be- 
came its characteristic function, began very gradually, 
was really exercised by Parliament before that body 
was fully conscious of its character and import, but 
became a great and recognised attribute in the course 
of the fourteenth century. A third activity beginning 
in the same period, the interfering in and seeking to 
control certain lines of public business, Parliament was 
drawn into through its attempts to gain a mastery in 
the other two departments, especially the first. The 
origin and early growth of these three fundamental 
powers will now be considered in the order named, 

• See above, pp. nj, 34S. 
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though their interrelations will render entire scpantt 
ne&s oC treatment impossible. 

A. — ^The king got together the different estates io 
Parliament, not so much to consent to taxation, thos^ 
they may have formally done that, as to provide wap 
and means for its assessment and coltcction; he ca>- 
suited them on the form tlic proposed levy should tab 
and how it should be apportioned among the elemorti 
represented. But this implies a conception of taxattiX 
as a thing in which all classes were concerned, a a- 
tional taxation. It has been shouTi that for a ca 
siderable period after the Norman Conquest there nj 
no understanding of taxation in the modem sc-tut' 
The king had various sources of revenue and mcansd 
supplying the needs of govenlmenC^ut his attenlia 
was always fixed upon dass^s^ f men . Each dasslik 
a six-cialty, in some cases based upon private conUKl 
or jiroprietary relations, for suppl>'ing the^yal iUHk 
The king made his demands upon this, t hat, and jbj 
othyr .tla!« of the population as opportunity dictated 
qjitLjipon this._ih at. and the other different ^tobdI 
This system gradually passed into disuse as feudal idas 
waned, and out of it national taxation did not gn)f. 
Jkational taxation i.s characterised by fixing the atia- 
Hion upon kinds of property rather than upon cUsw 
[of men, by taxing at one time all erf a certain \aadti 
jproperty irrespective of who holds it. Its scofje is ife 
nation, not the class. It is necessary at this fointM 
say a word upon its origin. 

Of the two well-known varieties of tax, direct »d 
indirect, the former made its appearance fint aA 
carries us back to the reign of Henry II, and them 
' See above, pp. 105-109. 
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le third Crusade. How large a part in the origin 
xation was played by the Crusades and the popes 
eir managers is coining to be well understood. The 
tion in the East constituted a need international 
pressing, in meeting which the state was ready to 
jerate with the church; and feudalism, efficient 
in local undertakings, was found wanting. The 
^ment of the third Crusade was openly and 
lively undertaken by the church, and money was 
I raised by a tax on revenue and movables. This 
the famous Saladin Tithe.' An ordinance of 1 188 
■sed it upon England; the first clause reads. "This 
each one shall give in alms a tenth of his revenues 
movables.'* This new scheme for raising money 
not likely to be lost sight of in such a reign as 
ard I.'s; and when his great ransom was raised it 
jsed for the first time in a domesticconcem, and at 
her rate. From this time, the tax was levied with 
or less frequency and at greatly varying rates; 
the difficulty in assessing personal property gave 
to the use of juries of neighbours that has been 
i as so important in leading to the origin of 
isentation in Parliament.' At first some account 
taken of the different classes of people, as 
y, barons, knights of the shire, burgesses; but 
y owing to the union of the last two elements in 
amcnt and partly as a result of the inherent neoes- 
hd such a tax^ "the old distinction between Estates 
pray to a new distinction based on the difference 
ecn town and country, or, roughly, between real 
personal property; and while the ordinary proper- 
granted for dwellers outside a chartered town 

IS., document 19, 'S«e above, pp. 313. 315, 316. 
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was one-fifteenth, one-tenth was the settled share oi 
inhabitants of a parliamentary borough . " i After 
1332, because it was felt that this tax was being exces- 
sively levied, it was rc;iUy dccreaseU by allowing no new 
assessment. So the actual sum levied on the basis of 
the assessment for that year, j^^g.ooo. became a fwcd 
charge prnr>erly proportioned between town and coi:n- 
try. and was always known as the tenth and fjtcenih. 

Of the indirect taxes. imiHjrt duties originated in 
the immemorial right of the king to regulate trade i^-ith 
foreign countries; he rreeived some iwrtion of the 
ini;:orted goods in return for his countenancing and 
protecting the traders, whether native or foreign. The 
seizures made under this right were very arbitrary in 
the early days, but in the reign of EdwardJ. there w:b 
some attempt at regularity by lev>'ing 25 on cvtry 
tun of imported wine and 45 on every pound's worth 
of other im]>orts. This was the origin of tttnnage onJ 
poundage.^ The duty on cx|jorts arose from the right 
to tax movables. Their passing out of the counirj' 
afforded a specially easy and effective means of assessing 
certain kinds of movables. The grt'at exports of Enj;- 
land were wool and leather. By the early thlrtecntli 
century, it was cusioiruiry for the king to receive ts 8^ 
(half a mark) on each sack of w(X)I and a mark on each 
last of leather. He took mure than this when he could, 
but the higher levy was known as an evil toll (malMe). 
Of course this taxing of exports was only possible be- 
cause there was at that time no coimtry able to ccjmpete 

' Medley, English Cotistitutional History, p. 511 

1 This wan th« New Custom ni IJ03, when the fonjgn tnerchadtt 
cofwcntfci to pay an import duty in oxchsnue ft»r certain trsdins 
privttegn. It was not cnllcij lunaase aitd fottmiage until IJ73. 
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with En^nd in the production of these particular 
commodities. 

In general, war has been the necessity that fathered 
taxation. With the exception of the resistance to the 
Danish invasions, the wars of the Anglo-Saxon period 
were petty. Those invasions resulted first in a wider 
and more regular enforcement of the trinoda necessitaSt 
and finally brought forth the Dancgdd. The Norman 
dukes had fought at no great distances, and feudalism 
served the military requirements of the duchy fairly 
well. After the Conquest, one of the most important 
roots of taxation and of resistance to taxation in Eng- 
land was the attempt to make feudal ser\'ice extend 
across the Channel. Hence in the early resistances 
the nobility naturally took the lead. ' But the income 
and personal property taxes, also the offspring of war, 
were being more and more used. All classes were 
concerned in these; and as the indirect taxes were de- 
veloped during the thirteenth century, and gained re- 
cognition in the reign of Kdward 1., powerful special 
interests bccamcinvolvcd in the problem of taxation. 
In the struggle of 1297. the great nobles still ledf but 
all classes were more consciously concerned than in 
any preceding conflict and were learning the lesson of 
resistance to taxation as thev could not have done 
in 1215. Thus, just as Parliament was coming into 
existence, the people of England were gaining their 
first true insight into the possibility and necessity of 
controlling the king's taxing power. 

The vital i>romisc made by the king in Confirmatio 

rtanun reads: 



For a <lt9cuMa<m of the transformation of f«udRl service into tnxa- 
UOQandthc rwiatancc to the process, wcjilmve.pp, 107-101); isft-ite. 
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Moreover wc have granted for us and our heirs as well to 
archbishops, bishops, abbots, priors, and other folk of holy 
Church, as also to earls, barons, and to all the commonalty 
of the land, that for no business from henceforth we shall 
take of our realm such manner of aids, tasks, nor prizes, 
but by the common assent of all tlie realm, and for the 
common profit thereof, saving the ancient aids and priies 
due and accustomed. ' 

It is interesting to note the somewhat grudging and 
slight mention of the Commons* right to consent to 
taxation. a.nd that in the excepted "ancient aids" tbej 
had never had any share, and hence, as far as this 
law was concerned, would not in the future. One is re- 
minded that, despite tlic great changes of the thirteenlh 
century, the revolt of 1 297 was much a barons' affair, 
and that the difference in spirit between this provisioo 
and the long-omitted article twelve of Magna Carta, 
which it really replaced, v.'as not as great as has often 
been represented. The Commons were Ufxtn the 
brink of obtaining a great right in 1297 rather than in 
possession of it. 

■ A. and S., document 4^- It is intcrcaiing in cstlniatinc tlu 
value and IncluMvcnns of this famous prumise 10 compare iu 
Inngtiftgc ^^-ith thnt of the document known as Ds TalU^[io nun 
Concedernln, This was un unutHcitil statement of the iltmanda of 
the discontented elements and is found in the chrofticle of Waliti 
of Hcniingbur^h : it wng mistaken for a itatute in later ccnturio and 
waa cited tt5 such in the Pctiiion of Right (A.aDdS..doc;uinent iSo). 
Its first article reaila: " .\n tallage or aid shall be laid or hr^ed by 
u» or our heirs in our realm , without the eood will and asaent of the 
archbishops, bishops, carls. baTons, knights, burRCsses. and other 
freemen of our realm." Here was a statement without qualifying 
words and which expressly mentioned the individual cletnenu ^ 
the commonalty as well nn of the nciliihty. It would be useful te 
know the exact source of th«e words, who it was tliat in tajii 
Itated the gxfat principle so perfectly. 
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The language of Confirmatio was loose, and the kings, 
even Edward I., were quick to see and use the loop- 
holes which it afforded them, it was without doubt 
the intention, under the words aids, tasks, and prises, 
together with the succeeding article dealing with the 
customs duties, to include both direct and indirect 
taxation. But the kings presumed themselves per- 
mitted, without consulting anyone, to levy the regular 
feudal aids and scutage, to tallage their domain towns, 
and to dodge ihe customs article by entering into 
private negotiations with merchants, especially foreign 
merchants who woiiJd be in no wise covered by Con- 
firmatio. These merchants were granted valuable 
privileges in return for the increased duties which they 
agreed to pay.' This veiling of a real tax under the 
form of a private bargain, in which, however, one of the 
parties had small chance of dealing on an equality, was 
the most important of these subterfuges; for the export 
of wool, comparatively small before this, was growing 
with great rapidity. Feudal aids, scutage, and tallage 
of the royal domain were already antiquated, played 
little part in the coming conflict, and were of no con- 
sequence after the three Edwards. 

The first real issue was upon indirect taxation. The 
Commons, conscious that they were not strong enough 
to absolutely prohibit the king's breaking the letter 
or the spirit of the customs article, adopted the shrewd 
device of formally voting the money that he had ar- 
ranged for and would obtain anyway. They thus 

* Purvey? Alice, CommUsions of Array, and Dictralnt of Knight- 
hood were minor fornu of indirect taxaticio retained by the king 
for a consIdera.ble time. SeelAedley.En^iskCtmititutionalliulory. 
V9 »3*- >J9- 
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tacitly asserted the principle that no money g^ant^ 
could be made without their consent. The king made 
no objection to this assumption of authority, provided 
he obtained what he wanted; but Parliament must 
hsve had a dawning perception that such repeated as- 
sertion of principle was bound sooner or later to bear 
fruit. Edward III., under the pressure of the new 
war with France, manifuslcd, in 1340, his intention to 
Icvj- a generally increased custom on wool and leather, 
similar to the nu^tole of his grandfather. Parliament, 
to prevent the arbitrary action, made a regular grant 
of the custom to be in force for a specified time, and 
containing a provision that after the expiration of that 
time no custom, beyond the ancient custom, that is, 
the one established early in Edward I.'s reign, should 
again be levied. This was almost immediately fol- 
lowed by a statute which contained a broader pro- 
hibitive provision. Referring especially to a layge 
subsidy granted at the same time that the increased 
tariff had been arranged, it stated that the people 
should not "be from henceforth charged nor grieved- 
to make common aid or to sustain charge, if it be not 
by the common assent of the prelates, earls, barons. 
and other great men, and commons of our said realm 
of England, and that in the parliament.*"' This was 
a reasscrtion, after nearly half a century of intermit- 
tent conflict, of the principle of 1397. and the added 
dause respecting Parliament is very significant. That 
Parliament was strong enough to gain this acknowledg- 
ment from Edward III. indicates that the victory vas 
practically won. the great principle of parliamentary 
control of taxation established. Scarcely ever after was 

• A. and S,. document so- 
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it called in question ; the energy and ingenuity of kings 
Tv-as expended rather in dodging it. The date 1340 
is. therefore, a most important one in the grow-th of 
parliamentary power. An act of 136a, confirmed in 
1371. to the effect that no one, without the consent of 
Parliament, could negotiate any charge upon wool, 
Bcems to have brought to an end the private dealings 
with merchants. • However, the results of those deal- 
ings, having passed into custom, continued to advan- 
tage the king, and the maltote, so resisted in 1340, 
became a regular charge upon wool through parlia- 
mentary action before the end of the reign. ^ 

B. Before there was a Parliament, laws had been 
[nade by the king acting through his court. Curia 
Regis; he made ordinances with the advice and consent 
[of his counsellors. But the Curia Regis was no national 
assembly standing over against the king and repre- 
senting another interest in such action. When the 
barons resisted the king's power, they did it individually 
or in groups with force of arms, they did it as a feudal 
nobility; they did not fight out the issues in parlia- 
mentary manner in an assembly. And up to the late 
twelfth century, at least, such resistance was rather 
against the. power of the king in general than a calling 
n question of specific manifestations of his power.^ 
tn the legislative act, king imd Curia were one; when 
Le acted formally, the king always acted through his 

I For a specific instance of resSstance to such dealings, 1343, see 
(Land S., document 65. The Ofdinaace of the Staples, i3S3i*'^'*> 
pmething of the " incrchitnu stranffen " and of the rate of the cus- 
DDU dutim in that year; ibia., document 74. 

* Parliament woa bound ia time to recognue that the eo-called 
tiattoU was not an exorbitant cbar(;c. 

» See above, pp. a J3-»S9. 
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Curia; it was the king in action. The king was the 
source of legislative authority — a Roman idea, vagudy 
indigent in England from very early times, but rcin- 
\forrtd from the continent at the Conquest. 

During the lliirteenth century, the oneness of Idnj 
ind Curia in legislation was less marked than formerly. 
h distinction was being drawn between modifying or 
/applying ol<l law and making absolutely new law. 
/while the king could do the former upon his sole au- 
/thority, it was felt that there was an impropriety in bis 
[doing the latter without the consent of the barons; and 
H in this consent, there was a consciousness of voluntar>' 
I collaboration which anticipated a new theory* of lav- 
\ making. But when representatives of the counties and 
boroughs came to be added to the changing Curia, 
there was introduced an element of confusion so great 
as for a time to do violence to any theory whatever. 
The king might gain, or rather demand, the consent of 
any element of his people thus brought to the centre, 
and the ordinance, or whatever one may choose to 
call it, based upon this action, was law. But this 
constituted no recognition of a right on the part of these 
elements to a share in legislation. The idea of legis- 
lation as a right to be sought or shared was not in 
existence. Moreover the matters with rcsjjcct to 
which the king asked information or confirmation were 
not of a varied character; they usually were related in 
some way to the royal revenue. So the old form of 
ordinance by king and Curia continued, with perhaps 
something of a narrowing of scope to the things of 
special interest to the barons, and suj,plemented by 
these occasional and anomalous actions in connection 
with knights of the shire or representatives of the 
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ttoroughs. The Statute of Quia Emptoros, i ago, 
relating to a subject of special interest to the barons, 
was made by king and Curia alone, while the Statute 
of Merchants, 1283. though bearing the form and word- 
ing of an ordinance, was the product of deliberations 
with the burgesses alone. At this time, there was no 
Parliament, merely the ingredients of Parliament, and 
the idea of a new source of legislation could not exist 
until the bodj' which was to be that source had taken 
shape ; for. as has been shown, it was not for a legislative 
purpose that the new body was called into existence. 
The first distinct recognition of Parliament as al 
regular source of legislation is found in the revocation! 
of the New Ordinances, 1322. The important clause 
already quoted in another connection must be repeated 
here: "but matters which are to be established for the 
estate of our lord the king and of his heirs, and for the 
estate of the realm and of the people, shall be treated, 
accorded, and established in parliaments, by our lord 
the king, and by tlic assent of the prelates, earls, and 
barons, and the commonalty of the realm; according ay 
it hath been heretofore accustomed." ' But this was 
probably a bit of political theorising by the antibaronial 
party; regular parliamentary legislation can scarcely 
be said to have begun at that lime. But it is significant 
that such a theory could have been formulated, Sup- 
posing, however, this theory to have become realised 
most perfectly, it could still only have meant that the 
king had to obtain the consent of Parliament to meas- 
ures he himself proposed; there "'qs nol^'")! "' Jt, tJ^ 

int nefc i^ w i» t i- Jhp jiinti opoly q( 'n i t i ifl'^''1U l u C ^ll" t i nn 

whjph hi* hari niwi^ycj pnc^;<>cgofl No legislative body 
• A. and S.. p. 97. See above, p. 356. 



368 Period of Constitution Making 

is worthy the name, nor can it be at all useful in winning 
for the people political liberty, unless it has the right 
. to introduce measures of its own. 
\ The origin of Pariiament's right to initiate legislation 
•was in the right of petition for redress of grievances. 
The right of every subject to petition the sovereign 
had always existed. Petitions before the existence of 
Parliament may be divided roughly into two classes: 
most petitions came from individuals or very small 
groups and dealt with individuals* wrongs : but occasion- 
allythcrc had been petitions, or perhaps remonstrances, 
presented Ijy large bodies of men acting together 
and dealing with matters of quite general conceni. 
Such had been the barons' articles upon which Magna 
Carta was based, and the petition of 1258 which re- 
sulted in the Piovisions of Oxford. After there was a 
Parliament, these two kinds of petition continued. Of 
the private petitions, some were now brought to Partia- 
ment for consideration before being presented to th* 
king, othLTS went directly to the king or some official 
near him. An increjising number would naturally be 
the product of Parliament itself; it was representativ* 
and, if in session often enough, vs-as exactly the kind of 
.body needed to express public sentiment; it was aa 
|jrganised and regular body, quite in contrast wili 
the irregular and revolutionary risings which had 
jre\'iously been the only means of voicing general 
icvances. 

But this use of Parliament, like Parliament itself. 
was a new and untried matter in tlie early fourteenth 
century. I Parliament could only petition— the word 

< Spealcing o( ihiit period, Mailland uiya: "By no kharp ItoeciB 
the i>etittons of the assemt>led lords ind commoner be marked ofl 
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itself is significant — petition a sovereign who, on the 
precedent of all [>ast history, was perfectly free to 
reject or ignore. As Parliament gained self-conscious- 
ness and recognition from frequency of meeting and 
financial importance, a contest with the king on the 
matter of petitions was ine^^tablc. Wc have now to 
examine the weapons used by the parties to the conflict, 
and note how Parliament gradually prevailed and, 
in the course of the century, became an acknowledged 
legislative body. 

As it became more thoroughly established that the 
Icing could not tax without Parliament's consent, that 
body found itself possessed of a valuable commodity in 
exchange for which it might expect something of equal 
value from the king; Parliament had money or the 
power to grant money and the king had the right to 
grant petitions. Here were the elements of a bargain of 
which Parliament became aware early in the fourteenth 
century, and which have jierhaps proved the most 
potent (actor In building up its power. The grant of 
money was postponed until after redress of grievances. 
The first clear instance of this de\'ice is found in 1309, ' 

from thr gmcrnl mass of those petitions which are to be expedited 
in the parliament by the king ntid his council. At a sontewhnt 
Uter date the line will be drawn; thepeiilionsof thesissemblcdcom* 
mors, the petitions of 'the ccmimunity of the land,' will be enrolled 
aJof)( with the king's answers ta them : petitions addressed to cither 
of the two hou&es will be enrolled, if they have received the anent 
oi bolh houses and of the king ; but the ordinary petitions pMaented 
to the Idng and council by those who have grievances will not be 
•arolled, though as of old many of them will b« antwered in parlia- 
ment by committees oC audittini." Introduction to Ktrmorattda de 
ParliamtrtUo. pp. Ixxiv.. Ikkv. 

• Taswell-Laogmeod, EH/ttisk CoHsliltuiiHtal History, p. *t; and 
note >. The Commons allowed a tax " upon this condition that the 
Idng should take advice and grnai redress upon certain Articles, 
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and it soon became customary' to postpone money 
grants unltl Lhe end of the session. 

The king, however, possessed severaJ methods rf 
Tendering these granted petitions ineffective, and be 
tised them with gi-cat skill and persistence, some d 
them lasting long after the infant stage in parliames* 
tary legislation. The ma^t inijiortant at this tinie vu 
Jiis use of ordinances. Wlien the king granted a prti^ 
ftion, it practically lay with him whother, when it waso- 
Igrossed as a law, it should taky the form of an ordinante 
V>r a statute. The use here of the term statute inipBtt 
that there was a consciousness of a new kind of Icpj- 
lation; just as soon as the idea existed that there codU 
be a specially weighty and permanent kind of ki 
because it had been sanctioned in a specially largt cr 
varied body, the statute was in embryo. Several arti 
in the early lime, especially in the reign of EdwanH, 
have been called statutes, which were not consented ti 
by all the elements necessary to a statute on laW 
theory; but the diversity in siae and make-up of tb( 
assemblies in that reign favoured the grov.ah of the i 
of a new source of law.» In the course of half u caA 
ur>- of frequent Parliaments, it was natural that 



In which their gricvimi^es were Etct fortb." The tisct of giirmcah] 
an intctesting onr. In A. and S . document 66, u a gnat vti 
and fiffmntkt for a limitctl tiin« and on conditionc. fwd 
t>S is sn rxcellrnt example of a grant on conditioiu. A ma 
inntaiu:*; is found in document 114. S«e aku Gneisc, Nittmfi 
English Consiitulioti, p. 367, note In the rdca of 
the postponement of money grantx to tlie end of the cesoon 1 
of the matters dealt with in thv famous nsplies of his KTviicJ 
to the list, of questions put to them by the king. The tint 1 
tyranny fnoved but a temporary setback to the attosfU <l K 
Commoiu in this tine. 
' See above, pp. ajS"'*/- 
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idea should begin to take definite shape, and it became 
the accepted theory on the part of the Commons that 
measures of jwrmanence and importance must have 
the concurrence of king. Lords, and Commons, and 
measures so established were called statutes.' Such* 
measures might be introduced by the king or originate] 
as petitions in the House of Commons. If the kirjcJ 
then, gave the form of an ordinance to that which 
had originated in a petition, or indeed to anything 
which had been confirmed by Parliament as a 
whole, it was regarded as doing vicdence to the 
distinction then taking shape. There arc, however, 
but few instances of such action by the king after 
the distinction had become generally recognised. 
But king and Council could still make ordinances. 
and use was often made of these to limit or injure a 
statute which the king had not been able directly to 
prevent. 

A further difficulty lay in the king's assumption of 
the right to annul a statute. This illustrates well the 
difference between ordinances and statutes and worked 
powerfully at the time to clarify thought upon the 
matter. The king had alwa^-s been able to annul an 
ordinance because he had created it. He created it 
because he was the source of law, and he could destroy 
that which he was alone concerned in creating. Ed- 
ward HI. tried to annul a statute. In 1341. a radical 
measure was passed, an important provision of which 
was that ministers and judges be appointed by Parlia- 
ment; the king, under threat of no subsidy, was forced 

I How clfarly this had bpcomc recognised is shown by the i>n> 
test* ftnd requests of the years 1353 nnd 1354. &e« A. Uld &>■ 
documents 75 and 76. 
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to assent to it, and it became a statute. > After Parlia- 
ment was dissolved, the king declared the statute null 
and sent a notice to that eflfect to all the BhcrifTs.* 
That this was regarded as an unwarranted action is 
shown by the facts that the next Parliament regularly 
repealed the statute and that this is the only knowo 
instance in which the king went to such an extreme. 

(When the king, by countenancing Parliament's repeal, 
acknowledged that he could not annul a statute, he 
acknowledged that there was now in England a second 
fource of legislative authority. It was no longer a 
matter of a. specially solemn kind of ordinance with a 
large backing, with the king still in theory the one 
source of law; but a statute, to make which entirely 
independent elements acted in common, any one of 
which, king. Lords, or Commons, could, by refusing to 
co-operate, exercise a veto power. The old Roman 
theory had been broken, and the people, through their 
elected representatives, made written law. Ordinances 
decreased in number and importance; always some- 
what temporary in character, meeting conditions as 
they arose but without much reference to the future, 
they became after this more strictly such. There has 
always been a field for them in the intervals t>etweeo 
Parliaments or upon occasions when immediate action 
was necessary. They arc known to-day as Ordere- 
in-Coimcil. Even in this limited scope, they did not 
remain a permanent means of infringing upon statutes; 
for Parliament eventually gained such control o\'er 
king and Council as to control their legislation. 

While the king only once attempted to annul a 
statute, he had, besides his use of ordinances, other 



' A. and S., documcDt 63. ■ IM., document 63. 
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Jess radical means of .ittack. An important and long- 
continued one was his use of the dtspcnsitig and sus- 
pending powers. These gnrw out of the same Roman 
root as his power to create or annul an ordinance. The 
maker of law could dispense with its operation in 
individual cases or suspend it for a time in certain 
classes of cases. Some exercise of a dispensing power 
is necessary for any executive; for no body of law, 
however good, can be enforced with absolute rigidity 
without working much actual injustice. The right to 
pardon those convicted of crime is the commonest il- 
lustration o£ such necessary power. But evidence is 
abundant that the fourteenth-century kings so used 
the dispensing and suspending powers as to make Par- 
liament feel that its law-making ftmction was being 
seriously crippled. How consciously they did this to 
fight Parliament it is hard to tell. The dispensing 
power, which was then the more common, was, in the 
eyes of Parliament, as truly an invasion of the legis- 
lative domain as the creation of a new writ in Chancery 
or the extension of the jurisdiction of the Council.' 
It was often used in the reign of Edward III. practically 
to license crime, pardons being given before the accused 
were brought to trial; while the frequency of its use 
and the character of the crimes, of which the king .teems 
often to have known little, discredited it still further. 
Attempts were made by the Commons in 1328,^ 
1330,'' 1347. and 1351 to do away with the abuse', but, 
despite the promises made by the king, it continued. 
Under Richard II.. a statute was passed forbidding 
the issue of pardon.-i in the case of serious crimes, unless 



■ S«9 «bov«. pp. 108. ai4. 115- 
* /bid., document 57. 



' A. and &., document 56. 
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they specified the nature of the crime and contained 
the name of the culprit. This principle, although 
often violated, has remained an element in the law of 
pardons. At the end of the century, nothing had been 
done to rcgiUate the dispensing power outside the 
matter of pardons, and it remained a vague and 
dangerous factor in the royal prerc^ti\*e. The 
suspending power was then seldom iised. but io 
it there lay even greater possibilities of despotic 
action. 

Since all legislation which Parliament Initiated in 
the fourteenth century was introduced in the form of 
petition, it was necessary in engrossing the granted 
petition as a law, putting it in statutory form, to make 
changes in its wording. This work was entrusted, as 
was natural, to the jud ges o f the common-law couns. 
In this connection, is one of the earliest illustrations of 
the subservience of the judiciary to the executive, mlh 
a rcsxJting tendency upon the part of the two to unite 
against the legislature.' Advantage was sometimes 
taken of this necessary change of the petitionary form 
to alter the meaning of the act or even to make sub- 
stantial additions or omissions. This was a danger 
from which Parliament could never feel entirely free; 
it was inherent in the system of initiating legislation by 
petition, and not until a new method was substituted 
in the next century did it cease. As a result of these 
varied experiences in law-making. Parliament became 
fully conscious of itself as a legislative body and of a 
profound distinction between its legislative prodi 
and that of king and Council. 

> The pcMuibility of this combination has bcco one o( the Tery 
lute serious faults in the Bngliab corutUution lo be removed. 
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C. In its endeavours to control taxation and legis- 
lation, Parliainent was drawn into some interference 
in the executive functions o£ government. How in- 
evitable this was has already been incidentally shown. 
It remains now to notice more directly the beginning 
of a line of development which has, in modem times, 
resulted in complete harmony between the executive 
and the legislature, with the latter, representing the 
jjeople, in substantial control. In using these temis 
for dejjartmcnts of government, it must be remembered 
that men in the fourtocnth century were only in the 
vaguest way conscious of such distinctions. ■ One is 
])rone to think that a struggle for liberty on the part of 
the people began at this time, the people for the first 
time being able to act in an effective way through a 
representative Parliament; and in one sense such a 
struggle did begin. But the participants were not 
conscious of it as such. The king was not upholding 
royal prerogative against government by the people; 
he was simply resisting something which was taking 
fi way his power, without seeking to justify or explain his 
action upon any dogmatic basis. The House of Com- 
mons was conscitms of administrative abuses; its con- 
fitituenU were actually suffering from them; it sought 
an extension of power to remedy these abuses, but 
uninfluenced by a theory of government by the peojjlc. 
And there was no limit to the extension of power it 
sought; for, being unconscious of any categories of 
government, it ctnihl know of no pro])riety or expedi- 
ency in ob-ierving limits beyond which the legislature 
should not extend its activities. &> king and Pariia- 
mcnt began their long conflict in the naive, short- 
sighted, unidcalistic fashion in 'which nearly all 
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medieval conflicts were fought. However, the rplatiomjll 
between the two in the fourteenth century were lar 
from continuously hostile; in many instances. 
worked together for common ends with much 
feeling. 

As the first business of Parliament was to gjant 
money, an early and natural extension of its actinl} 
was towards ensuring honesty and accuracy in its 
collection and in showing an interest in its expenditure.' 
In 1340, parliamentary commi.ssioners were appointn: 
to audit the accounts of the collectors of recent sub- 
sidies'; and in 1333 a subsidy was granted with the 
stipulation that it was to be used only for the war. 
This interest in public business, in the character and 
work of public officials, contributed lai^Iy to the 
radical statute of i3-*t*; the auditing commissions 
were renewed, the appointments of important public 
officials and judges were to be sanctioned by Parlia- 
ment, and in that body these men were to swear to the 
obser\'ance ' ' of the Great Charter, and the Charter of 
the Forest, and all other statutes, without breaking any 
point." * This act was premature, and in the following 
Parliament the king secured its repeal. When, in 
modem times, control of the ministry was Anally se- 
cured, it was by a different method, but the statute of 
1341 is an interesting prophecy of one of Parliament's 
most important achievements. 

Another product of the same general line of activity 
was parliamentar>- impecukmeni, the first instance of 

* Seo tb« closing wortls oF article i in the f*mou* stAtulc of t j^a, 
A. and S,.p. 105; also document 61. 

^ Ibid., doeument 6t. Fnr Inter examptes of jMrVmattWUIJ 
supervision ol accounts. »cc ilnd.. documents 8.;-86. 

> Seeabovr. pp. 371. 3^3. • A. ajld S.,p. i«ll 
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ich was in 1376.' Impeachment was the trial 
*'* before the House of Lords of i^ersons. generally officials, 

C accused by the House of Commons of a public offence; 
the House of Lords judged, the House of Commons 
r prosecuted. This right to bring to trial ihc king's 

5 most powerful ministers, in a manner calciilatcd to 
secure justice as it could not be secured in the royally 
dominated or locally intimidated courts, and for 
offences which, though serious, might not be technically 
admissible there, was one of the most substantial and 
beneficent extensions of ]X)wer made by Parliament in 
this or the succeeding century. Parliament found by 
experience that the control of the king's ministers was 
the best way to control the king. 

T»'o more general and less imjxjrtant ways in which 
Parliament touched the administration remain to be 
mentioned. Throughout the fourteenth century, the 
Commons were very diligent in pointing out administra- 
tive abuses, the burden of the complaint being that the 
king's judges and other officials, especially the sheriffs, 
were not vigorously and impartially administering the 
laws. ' To get such information was one of the original 
objects with the king in summoning a representative 
assembly, and he made much use of it in early times. 
He took the Commons into his confidence and quite 
regularly asked their advice upon judicial matters and 

' A. and S., document 89. See al«o Ihe intemting impeachment 

of Suffolkin 1386. /frW., document yj. Trtftson was first defined 

by itatutc in ijii. (A. and S.. document 73.) This may have 

suggected the propriety of indicttog mm for treasonable offences in 

lent. On the origin oi impeachment, see Medley, Engliik 

Ipiuj History, pp. 163, 163. 

it-LAiigmeAd, EHglish C^tslittihwit HUlery, p. tx^, now 

1 pp. 94, 95. and documents 56 and 57. 
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ufMin Lhe best methods of holding his ofikials in chedc. 
The second matt«r has to do with Parliament's par- 
ticipation in foreign affairs. In the reign o£ Edward 
III., the war with France -was the one great subject 
of popular interest, while the troubles with Scotland 
were of no small importance. The voting of money to 
maintain these great undertakings almost necessarily 
made Parliament a counsellor at tlie crises, when it 
catne to questions of concludiog-^ace or continuing 
the strife and ctmceming the great public expense 
entaiieclT ^Parliament was thus consulted many limes 
and, tm seveml occasions, did not hesitate to express 
its mind prctl\' freely; but in the latter part of the 
reign it showed a disinclination to give positive advice; 
it shrank from the responsibility and preferred not to 
be hampered in its financial dealings with the sovereign 
by too avowed a partnership in his enterprises.' 

8/ Parliament In the Fifteenth C«atury. Tfa* Lm- 
eastrian Constitution. — Tlie distinctly creative [jeriod of 
English constitutional history ended with the four- 
teenth century. While by no means denying that 
things of constitutional importance originatetl in the 
fifteenth century, it is nevertheless true that that period, 
contrasted with the three preceding centuries, was 
eminently a ti me of pract jrr nnd prf^cedent, of adjust- 
ments and accommodations and the workinft^Qut of 
detailsT It was a time also ofdasaaiis2;Tifi3ersianamg 
and appreciatTog^ t h e -grg at thii igs_aixi* 
unconsciously wrought, and hence contained a proi^wcy 
of the struggle for their preser\'ation. The fifteenth 



■ For Parliament's great efforts and considerable 
iTipnts in controlling the Cgundt Mrly in Kictutrd II. 
ftbovc, pp. »tji-jQ4. 




century has already been several times trespassed upon 
in order to maintain an integnd treatment of certain 
themes, and the purpose here is largely supplementary, 
to deal with those matters which especially characterise 
the period and which have found no logical place in the 
preceding divisions. 

Tv v'o acts of the ffMirfppqi]i <;pnfiiry ha\t; been noted 
which pro\'ided that Parliaments be held annually or 
more frequently if necessary.* The king had been in 
the habit of assembling his feudal court at least three 
times a year, and when representatives came to sit 
with the Curia Regis, it was natural that the time and 
frequency of meeting should have been influenced by 
the older practice; moreover there was much for the 
larger assemblies to do and expedients for economising 
time and labour had not been devised.^ The sessions 
were usuallj- short, for the House of Commons was 
made up of men who had much business to attend to 
at home; prolonged absences were serious and harxTst 
time must not be encroached upon. But as election 
to Pariiament became a thing more to be desired, 
richer men were returned both from county and borough, 
men who were not so anxious to get home. Also the 
scheme of voting taxes for more than one year began 
to be used in the reign of Edward III.; and before the 
end of the fourteenth centur>'. it was foimd that a Par- 
liament might on occasion be prorogued instead of 
dissolved, thus making it unnecessary to ha\'e a new 
Section for every new session, ^or these reasons, 

■■See nlwve. pp. .i5(, jjft, 

^^■^^^j;38 no less than fouT assemblies bad be«n colled. In 
^^^^^^^L) IJ40 Parliament ctimc together three times within the 
^^^^^^ b*. and twice in ijj4 and again in 1351." — MimIIo}'^ 
^B titMthnaS History, jj. 959. 
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annually elected Parliaments ceased. Sovereigns never 
seem to have felt obliged to adhere strictly to the 
statutes requiring them, and in the fifteenth century 
these fourteenth -century statutes, though still unre- 
pealed, were entirely unheeded. The frequency of 
new Parliaments and the frequency and length of 
sessions came to be determined almost wholly by the 
circumsta.nces and needs of the time. The power of the 
king to summon, prorogue, or dissolve Parliament 
at pleasure was unquestioned. Under the Yorkists, 
there were longer inter\'a]s without Parliaments than 
ever before. It was to be expected of a family with 
such consciously legitimate claims to the throne, aod 
although the Yorkists were not strong enough serious- 
ly to attack the constitution, their policy with respect 
to Parliament contained a hint of what niight take 
place in the case of some future legitimists. 

An important indication of the growng maturity of 
Parliament was the acquisition of the Speaker by the 
House of Commons. There is no better evidence of 
the very gradual and unconscious development of that 
body than the fact that more than a century passed 
after the king first summoned representati\'es to a 
central assembly before those representatives had a 
presiding ofliccr. The Speaker originated at the begin- 
ning of Richard XL's reign, but during that rdgn can 
hardly be regarded as representing the body over which 
he presided, being usually controlled by one or other 
of the masterful factions of the nobility characteristic 
of that stormy period. Under the Lancastrians, the 
Speaker really represented the Commons, 
nominated by them, the nomination ha\T 
confirmed by the crovra. There was usu 1 




firit de corps among the Commons and so little mutual 
rqtiainumce in the cuse of a newly elected House that 
sovereign who so desired could practically name the 
xaker. This was rtgularly the case during most of 
le Tudor period. The political importance of the 
>eakcr might be very great, for he was the otTiciaJ 
edium of communication between the Commons and 
le king; a servile Sjieaker could render the work of 
le House abortive in very many ways. The members 
the lower House did not enjoy the right of individual 
;cess to the sovereign passessed by the Lords, and 
le Speaker was their mouthpiece, bound to represent 
uthfully their sentiments. In the fifteenth century, 
; was almost always a knight of the sliire, but with 
le rise in importance of the borough members at the 
id. of the century this ceased to be the rule. 

Pifteenth^entury changes in Parliament's exercise 
power and in the relations of its Houses are now to be 
nsidered. The interruption to the practice of post- 
ming money grants to redress of grievances, occa« 
7ned by the absolutist tendencies of Richard II. 's 
ign. was a matter of concern in the early years of his 
ancastrian successor. In 1401, the Commons prayed 
le king that they might learn his responses to their 
jtitions before any grants were made. Henry refused 
' accede to this on the partially unhistorical groimd 
at it had not been the practice of his ancestors and 
•edecessors. ' But the futility of this attitude on the 
trt of the king is shown by a consideration of the 
sential elements in the transaction : a determined 
ouse of Commons could, under all ordinary circum- 

< A- and S., document 109. 
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stances, hold out longer without the king's favourable 
responses than the king could without tlie money which, 
it alone could give. There was a quite steady growth 
in the practice of postponing grants throughout tha 
fifteenth century, and grants with more or less specific 
conditions attached were the rule. 

There arose, however, in 1407 a problem anent ti« 
manner of granting supply in which inhered some coo^ 
stitutional questions very briefly and easily disposed 
of in favour of the Commons, but nevertheless of coO' 
siderable importance. The king and Lords had had a 
conference relative to a grant of money to be made by 
the Parliament then in session and had concluded upon 
a tenth and fijUenih and s. haJf. This was evidently 
regarded as settling the matter, but of course the Com- 
mons would have to assent. Accordingly they were 
asked to send a deputation to the confcienoc, and the 
twdve men sent were told what the king and Loids 
had determined and were then bidden report it to 
their associates, with the implication that speedy 
acquiescence was expected - 

Which report having been made to the .•aid commoni, 
they were greatly disturbed, sa^nng and afTirming thai iha 
was in great prejudice and dcroKaticm of their liberties: 
and when our said lord the king heard of this, not wishing 
that anything should be done at present or in time to come, 
which could in any way turn against the Ubcrty of the 
estate, for which they were come to pnrltament, nor againtt 
the liberty of the lords aforesaid, willed and granted and 
declared, with the advice and assent of the said lords, ia 
the following manner. That is to say. that it is lawful tar 
the lords to discuss among themselves assembled in tbif 
present parliament, aad in every other tn time to conn, io 
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the absence of the Jcing, concerning the estate of the realm 
^and the remedy needful to it. And that in like manner it 
lawful for the commons, on their part, to discuss together 
sncerning the state and remedy aforesaid. Provided 
|tJways that the lords on their part and the commons on 
jtheirs, malce no report to our said lord the Icing of any grant 
granted by the commons, and agreed to by the lords, nor of 
ihc negotiations of the said grant, before the said lords 
^d commons shall be of one as.sent and of one accord in the 
matter, and then in the manner and form customary, that 
is lo say by the mouth of the speaker of the said commons 
for the time being, to the end that the said lords and com- 
mons should have the agreement of our said lord the 
king.' 

I The words "granted by the commons and agreed to 
py the lords" certainly show that it was the intention 
to have the initiative in money grants lie with the 
Commons, and it became, in the fifteenth century, a 
gniscd part of the constitution that ail money bills 
ust originate in the lower House as standing for the 
part of the community. This episode of 1407 
resulted in the first conscious formulation of the prin- 
ciple. To be sure, the Commons had the right not to 
ioncur in a grant originating with the Lords or, as in 
his case, with the king :tnd Lords, but they recognised 
he amount of pressure which might be brought to bear 
n favotir of a money bill once formulated and that the 
ight to formulate it was no empty one. Another right 
ffirought out with great distinctness was that of each 
loose to carry on its preliminary discussions inde- 
endently of the other and both independently of the 

t This is pA.rt of the so^aD^ " schedule of indemnity " which th« 
ia^ ordered ratered on the roll of ParliaiDcat. A. and S., docu- 
Hat tta. 
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Idi^. and that the long mat to Iutv 00 coacem xki 
bin tmtil the Hooaes had become a tnut. These 
dfdes, at the present day axioaiatic to the nslaticos 
any executive and legidatnre, were tben just 
woriced oat under the Eavonnng Lancastrian 
tioas. They were broken many times in the de^ioM 
sixteenth centtir>': but their memon* and practioe 
at no time entirely absent, and when the Bcal stnig^ 
with the Stuarts came, there vas a "IIledic^-al, Luh 
caatrian ccmstitution" to look back to for p rece d gt 
and inspiration. 

In leaving the subject of money bills, it should be 
added that, before the end of the middle ages, the king 
bad invented two famous methods of dodging the prin- 
ciple, established in 1340, that there could be no taxa- 
tion without the consent of Pariiament. Forced Imio 
originated with Richard II. ; they were, as the nanX 
implies, negotiated without the option of the lender, 
and their payment was always a precarious matter. 
In the reign of Edn'ard IV.. the benevoUtice was inv'ented 
This was theoretically a free, but actually a forted, 
gift taken by the king from the wealthier {>eopIe of the 
realm. Benevolences were often winked at by the 
Commons, who felt that if the king got his money in 
this way ho would be less likely to burden the poorei 
classes of his people with regular taxation, '"nie 
difference between a forced loan and a benevolence or 
free gift is not easy to grasp ; f<»' a loan taken at the 
king's pleasure might also be repaid in his own good 
time, and with a complaisant Parliament to back him 
the distinction entirely disappeared."* These devices 
were used to great effect by Tudors and Stuarts and 

* Medley, En^luJt Canstilulional History, p, 536. 
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re supplemented by that last and most famous dodge 
if constitutional taxation, the Stuart "ship-money." 
Tiey were not used after the Great Rebellion. > 

It has been seen that a vexatious means of defeating 
Parliament's legislation was the alteration of the word- 
ng of granted petitions by the judges who engrossed 
hem as statutes.^ At the beginning of the second 
,/ancastnan reign, this was made a matter of formal 
>rotest by the Commons. The king replied that 
lothing shouJd be "enacted contrary to their asking 
rhereby they should be bound without their assent.*** 
ut despite this promise, there ■j.-ds still danger that 
£ thing might be attempted by a despotically in- 
ed king. The really effective remedy of this evil 
as hit upon by the Commons in the third Lancastrian 
ign ; it was the simple expedient of doing away with 
c petitionary language and introducing bills, which 
in form and language, completed statutes and 
me such by the united assent of Commons, Lords, 
king. "I/ater on the House of Lords also began 
o originate Bills, which were sent thence to the Com- 
s; and it gradually became the established rule of 
rliament, that with the exception of Money Bills, 
hich must come from the Commons, and of Bills 
ecting the Peerage (e.g. for the restitution of for- 
ited honours), which must come from the Lords, all 
ither Bills might be originated in either iiouse."* 

• In the mgn of Ricliard III., a statute was passed aboluhing 
enevolencei (A. naA S., documeat ijj). This ivnx afttrrwanls ilis- 
■gardcd on th>e grouTid thttt Richard was a uauipor, which mod* 
ttn passed during his time invalid, 

*SMabov«. p. 374. 

■ A. and &., documeat 117, 

• Taxwell-Lancmead, En^ish Constitutional History, p. isa 

•s 
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The coiirts attempted during the Lancastrian period 
to supplement fourteenth-century legislatitm on the 
dispensing power, another of the means of defeating 
Parliament's law-making which sur\'ived that centur)' ' 
Ver>' subtle distinctions were drawn between the cases 
in which the king could and could not exercise the 
pardoning power. It was found difficult to apply these 
in the practice of the courts, and perhaps their only 
important net result was the evolution of the principle 
that the pardoning power could not be so exercised by 
the king in behalf of an offender as to depri\-e a thin! 
party of any claim which might have resulte<l from 
the offence. As to the suspending power, various at- 
tempts wcrrc made to limit it, but little progress was 
made. Both of these powers remained to play a great 
part in the unconstitutional efforts of later sovereigns, 
especially the Stuarts. By the Bill of Rights, the sus- 
pending power was abolished, while the dispensing 
^..Dower was placed undereffective parliamentary control.' 
-VThe advances which Parliament made in the Lan- 
castrian period in its control over taxation and legis- 
lation were small in comparison with the easy and 
sweejjing successes which it seemed to gain over the 
administration. The hard-fought beginnings in this 
line which have been noted in the fourteenth centur)', 
where masterful kings resisted and, in some lines. 
Parliament drew back from the assumption of too 
great responsibility, gave place to such sudden aod 
thoroughgoing control over king and ministry, such 

■ See above, pp. sjj, 374. 

> A. and S.. pp. 464, 469. For further informaUon on tbr (fif 
jiensing ftitd suspending powera. e«p«cialiy in nwdtm tin»«. <" 
A.n»m. Law atid Cuslom of the Constitution i., 397-305,11.. aafl-ijo- 
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modem constitutionality, that one begins to question 
its genuineness. Henry IV. was of necessity a parlia- 
mentary sovereign in a sense in which none of his pre- 
decessors had been ; to secure his family upon the throne 
he felt obliged to be on good terms with the people iis 
represented in the House of Commons. The first and 
most conspicuous attempt of Parliament in the adminis- 
trative line was to control the appointment of ministers 
and hold them strictly responsible for their acts. This 
was a resumption of a policy that was very marked 
in the early part of Richard II. 's reign. > Formally. 
Parliament seldom, if ever, attempted to come quite 
so near the actual appointment as had been rashly pro- 
posed back in 1341 '; but during most of the Lancas- 
trian period, the king's appointees were practically 
nominated by Parliament. 

In 1406, the Commons gained the king's assent to a 
lengthy petition of thirty-one articles that, at first 
sight, implies as great an achievement in conatitiitiona! 
government as anvthing gained in the seventeenth 
century. In the first article, the king was required to 
' ' elect and name sixteen counsellors and officers pleasing 
to God and agreeable to his people, on whom he could 
rely, to ad\'ise him and be of his Continual Council until 
the nest Parliament, and a reasonable number of 
whom should be continually about his person." One 
cannot read of this limited group of coimscllors and 
officers, some of them to be specially near the king, 
and of the implied dc[jcndcncf upon Parliament without 
the thought that here was a suggestion of the Cabinet. 
It indicated the direction which go%'emmental devcloj)- 
ment would take when, after long and hard experience. 

< See Above, pp. 993, 393. ' ibid., fi- 37i> 
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the people through Parliament came to their final and 
maturer control of the executive. In the articles fol- 
lowing, there was much about the limitations, func- 
tions, and responsibility of the members of the Council 
lad the officials, even providing for their being sworr 
in Parliament to observe the common law and tht 
statutes, and much about economy in the administn* 
tion and the king's household.' "These articles cran- 
prise a scheme of reform in government, and enunciate 
a \'iew of the constitution far more thorou^y 
matured than could be expected from the events oi 
late years."' For a time in the reign of Henry IV., 
king. Council, and Parliament worked together in sn 
apparent, if somewhat artificial, harmony that anti- 
cipated the days of William III. 

Notwithstanding this activity in holding the ministry 
resiwnsible, it so happened ihat, after the reign of 
Richard II., Parliament found few important occasions 
to exercise its jwwer of impeachment until the case of 
the Duke of Suffolk in 1449. But during the rapully 
changing Parliaments in the period of civil war and 
bitter personal animosities immediately following, the 
judicial firocedure of impeachment was found loo slow 
and cumbersome in dealing with political enemies. 
Bills oj attainder came into use. and luitil 1631 then: 
was not another impeaclimcnt. These bills contained 
the accusation and pro\nded for the punishment of 
the individuals against whom they were instituted, and 
were introduced and passed like other bills.* Thus 

■ Por the provision quoted an<l a summ&ry of the articles, KC 
Ta£wcl1-L&n|^cad. Euglisk Constitutional History, pp. 151, ajj, 

■ Slubbs. CoftitilMtional History of Engtaitd. | 313. 

• On the origin of Bills of Attainder, see Stubbs. CoiutilutieMi 
HUtory, $j7>i Pilic. CottUiiHliofol Histvry of th* Hvtu* e/ Lordt. 
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^as no need, as in impeachment, to bring in evi- 
lence or go through any other form of judicial pro- 
ledure. Somctimis bills of attainder wure a useful 
Deans of dealing with powerful misdocrs, the nature 
it whose offences made it hard to furnish evidence at 
satisfactory to any tribunal which regarded itself 
a court of law. But punishing men by legislation 
for the most part, been an abuse, whether as in 
,e Yorkist period, a means of wreaking factional ven- 
ance, or when the Tudor sovereigns used their servile 
riiaments to rid themselves by this means of their 
rsonal opponents. 

Further administrative gains of ParHament in the 
castrian period were its victory in the matter of 
inditing public expenditures, a function first claimed 
mder Edward HI., and its greatly extended counselling 
unction in matters of national policy.' In 1406, the 
mblic accounts were demanded and, the king being ill 
tt the time, it was replied in his name that "kings were 
lot wont to render accounts." This, however, seems 
o have been but a feeble remonstrance, for Parliament 
lontinucd to take measures to the desired end. and in 
1407 the accounts were voluntarily produced by the 
ing. From that time, this right of Parliament was 
ver directly denied. In counselling the king, Parlia- 
t no longer showed the fear of assuming respon- 
bility noticeable in the preceding century. So fully 
id it feel itself in control of the granting and expendi- 
of money that all crucial questions arising in the 
duct of the wnr ivith France were entertained by it, 

jjq; Anson. Law and Custom of tke ComtitUlioa i., 337; Medley, 
tnftiak Contttluiional Hisiary. pp. 163, 164. 
' Sec BbOYC. pp. J76. 37S. 
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and there were few matters of national importance in 
considering which the king did not take into his con- 
fidence the representatives of the nation. In ocfr 
eluding this siunmary of Parliament's fifteenth-century 
means of controlling the king, it shoiild l)e stated thai 
in the right to audit public accounts and in im{>eacti- 
ment and bills of attainder Parliament possessed a 
much more jjemmnent and real power than in its 
more striking attempts to dictate the ministry. 

An impjortant evidence that Parliament was maturing 
and growing more conscious of itself was the first for- 
mulation of what came to be technically known as the 
privileges of Parliament. It is, perhaps, in this that the 
fifteenth century can base its most important claim to 
creation. Certain privileges and immunities had long 
been more or less vaguely recognised, but here was 
conscious insistence upon certain fundamental ones, 
by statute and otherwise, until the term privilege was 
becoming definable and technical.^ In 1554, at the 

• "In th« wide and loose applicatioa of iht word 'privpfge* tbo 
pri\'flcf;c3 or peculiar funcrtiong and usages of the house of locda are 
disLlntfuishcd from tliOKe of the huu£« of commons; the privil(;g« 
of individual members of titc house of lords may be digtiagtticbed 
from the jirivilejjRHjfindividuiil members of the house a( cocnmoot/ 
both again have oommon pri%-ilcgcs as mrmbors of the p«r1iamntt; 
luid the lords have special privileges as peers, distinct from thiM 
wliich they have as members of a bouse co-ordinate with the faouM 
of commons." Stubbs. Constiimicaal Hitwry of EHghM4, | i**- 
It is with the "common privileges as members of the parliamnit" 
that we ore cooccmed hens, and it was in this connection thst Ibe 
term took on it« technical signi&cance. The important gcatnl 
privileges or functions of the two Kousea have been noted in tlie 
consideration of parliamentary powers, and in Port III., | I., V 
where the judicial functionsof the House of Lords were mentioQod. 
For an exhauative enumeration under the categories named in Ibc 
passage dted, see Stubbs. ConstUuti^nal History, {{ 443-433. 



opening of Parliament, the Speaker of the House of 
Commons first made the formal request of the sovereign 
to recognise the three great privileges; and after 1571 
such request at the opening of each Parliament became 
regular. ' The three privileges are these : freedom of 
access to the sovereign, by the Lords individually and 
by the Commons through their SiJeaker; freedom from 
arrest or molestation during the time of Parliament; 
freedom of speech. * Their origin and how they gained 
recc^ition in the fifteenth centiu-y are now to be con- 
sidered. 

Freedom of access was almost always recognised 
by the sovereign. Each peer had the right on the 
ground that he was an hereditary counsellor of the 
crown. This did not mean, of course, llmt he was a 
member of the Council; the right went back to the 
parent stem of both Council and House of Lords, the 
Curia Regis, in which the king's vassals were in per- 
sonal relation with their suzerain. The Speaker of 
the House of Commons was the result of a growing 
demand for a regular intermediary between that body 

I Prothero, SuUuUs and ConslitHtiotiat Documvttit, Introduction, 
p. lxx.\vii. 

> For the first record a( the exact words in which the request wm 
inadi-,»cc^fr»i^.,p. o?. Thcprivilegcnuiiib^rcd second in thJsrequcat 
Wits not usually rvclconod one of the t;rc»t [irivilrncs. In the wiirdt 
of thff speaker, it was "that in n-pairingfmm the Nether House to 
your Majesty or the Lords of the Upper House, to declare their 
(the Commoiit') meanings, and I mistaVing or uttering the uune 
eontrAry to their meaning, that then myfaultor imbecility in do- 
cliuinK thereof bo not prejudicial xa the Houhc. hut that I may 
•gain repair to them, the better to understand their meanings and 
10 they to re(orm4h« E,imc." This natural request was made tn 
perhaps clcairer languatre in the very early days of the Speaker. Sec 
tbe Speaker's request for thepriv-ilegcs of Parlitunent in 1401. A. 
mad S., document 107. 
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and the king. Through him, the king spoke to the 
Commons and the Commons to the king. To ha\-e at 
all times the right to petition, counsel, or remonstrate 
with their sovereign through their chosen represtnua- 
tive was justly regarded by the Commons as a vay 
ftmdamental pri\'Tlege. 

In connection with most primitive assemblies that 
were in any way identified with the king, is to be foond 
some idea of a royally sanctioned safe-conduct; the 
king's peace was to abide in his assembly and was to 
extend to the members in coming to it and returning 
from it. Naturally, these royal sanctions applied to 
Parliament as soon as it was in existence. But as 
time went on, molestation of members was more likely 
to be through some process of law than through direct 
bodily injury or restraint. ' Unless Parliament could 
keep its membership intact, free from outside inter- 
ference, whether or not the interference was with the 
motive of embarrassing its acticm, it could never be 
confident of any accomplishment. Early in Henry 
IV. 's reign, a request was made that threefold damages 
be exacted of anyone assaulting members on their way 
to Parliament. This request was not granted, but 
what the king considered a substantial protection Tii-as 
being enforced at that time. In 1 429, Parliament asked 
that the general principle be laid down "that no oae of 
your said lieges, that is to say. lords, knights from j-our 
counties, citizens, burgesses, in your parliaments to 
come, their servants or familiars, be at all arrested nor 
detained in prison during the time of your pariiameat, 

• But xhm may be a " modem importance (rf this poitit a$ a point 
of privilege, rather in thi' thrent of nclence than in the artial 
•oflicuon." — Sl-ubbs, ConuuutioMal Huurry, | 4^1. 
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xcept for treason, felony, or surety of the peace as 
Was said before." But this the king was not ready to 

{rant. * HDwe\-er. he allowed at the same time a speci- 
fic instance of such immunity tn the case of a member's 
servant who had been arrested in an action of trespass. 
In 1332. a statute was passed allowing double damages 
an case of assault upon a member on the way to Parlia- 
ment. In 1453, came the famous case of Speaker 
Thorpe, the only exception to the pri\-ilege of freedom 
from arrest in the fifteenth century' and manifestly the 
result of the bitter partisanship of the time. ' There 
Were many cases in the last half of the century' which 
confirmed the privilege, one of the most prominent 
being that of Walter Clerk, who represented the borough 
of Chippenham in 14G0.3 By the end of Edward IV. 's 
reign, the privilege liad become established, as also a 
method of procedure in case of its breach. 

The privilege- was in no case extended to imprisonment 
for treason, felony, or for security of the peace: it was loosely 
allowed to the servants in attendance on mt-'nibers. and it 
was claimed for a time preceding and following as well as 
during the session. The length of this period was variously 
Btated, and has not been legally decided. The general 

■ A. and S., document tat. 

■ Thorpe was a L&ncaatrian and sn enemy of the Duke oi York ; 
le WM arrcsied at the latttr's inntigaiion for non-payment of a fine 

tiniKtsed for a trespass. The I^rd* consulted the judgee, who cotne- 
what jtruduinel)- admitted that the privilege should be allowed, but 
canf ully disclaimed any right to determine the matter, w hich , they 
■aid, Eay wholly with the Lords. The Lords, under Yorkist influmc* 
decreed that Thorpe sliould remain in prison. 

» The record of this ease especially well illuBtrates how the matter 
was regardt-d and dealt with at this time. S«e A, «nd S., document 
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belief or tradition has established the rule of forty dsjij 
before and after each session. ' 

The third privilege named, freedom of speech. w» 
by far the most important, though there could be w 
surety of its exercise tmtil freedom from arrest bad 
been established. When a king conceded freedom d 
speech, he was. consciously or unconsciously, conctding 
that Parliament was a higher power than he; con- 
versely, there could be no assured government by-- lie 
people unless their representatives had unquestioofd 
possession of this privilege. Thus only the House U 
Commons was oraieemed in its \'indicati«i, and only in 
its connection with that House could it be a matter of 
CGOStitutional importance.^ As soon as the House of 
Commons can be spoken of as existing, it exercised thij 
privilege.^ Many matters concerning the king'spowen 
were freely discussed and, until the very end of Edinud 
m.'s reign, such freedom was absolutely unquestioned. 
In 1476. Peter de la Marc, who seems to ha\-e been 
acting in the capacity which was presently to be that 
of Speaker, was, after the dismissal of Parliament 
in that year, imprisoned at the instance of John of 
Gaunt. He had been verj- bold and pointed in pre- 
senting to the duke Parliament's opinion of the govern* 

• Stubbs. ConttUuluMtal History, { 453. 

> The Lords, of course, po«s«Hi the right equally with (be Com* 
mona, and tbux it ia considered one of the common pnv-ilcgci ol 
Parliament. But it stwms never to Iiave been aa i»u< witfc ibe 
Lords. As Stubbs says, "he would have been a bold liing inStrd 
who had attempted to stop discussion in the bouse of lords.'— 
Ibid.. {451. 

* Parliament was bo primitive a thing in 1301 thnt the imprisOtt- 
ment of the knight Kciehlrj-, l>ix.-»u»e he prcacntcd for the buoflii 
a petition which exasperated the king seems hanlly a case in pasH. 
—Ibid.. ||i8l.45t. 
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it's financial malversation. It was a time of faction, 
id the next Parliament was packed in the duke's 
Lvour; but some attempt looking to the release and 
iir trial of de la Mare was made, showing that there 
a feeling that parliamentary right had been trans- 



In 1397, a bill was introduced in the House of Com- 

is containirK one clause which particularly angered 

king. It attacked the cxtra\-agancc of the court, 

' ig that many bishops, lords, and ladies were 

|l\'ing there at the king's expense. Richard felt tnat 

lis was in special derogation of his prerogati\e and 

|cmanded the name of the man responsible for this 

luse. Acting for the Commons, the Speaker gave 

iie name o f Sir lliuinasHaxey. Haxe>' was a clerical 

■yT, attending even at that late date \inder the 

tmentt'S clause. > The king and Lords immedi- 

tely enacted an ordinance making it treason to move 

Parliament anything touching the king's royalty, 

id under this ex post facto law Haxcy w-as, two days 

condemned to death. Perhaps the king had 

real intention to execute him; at any rate, the arch- 

ishop claimed benefit of clcrg>' for him and the claim 

ras allowed by the king. Three months later, he 

18 released. But the first Parliament of Henr>- IV., 

ibled in the Fall of 1399. was far from satisfied to 

the matter rest in this negative condition. Thc>' 

led that "the said Thomas was adjudged a traitor, 

id forfeited all that he had, contrary' to the right and 

' See al>ove, p. ,^31, Th* Commona AuumrH «t this time a very 

ibic attitude And raised no cl'iim of privilege. Possibly th«y 

not regard Haxey lu a member of their Houw; but there is no 

»ubt thai tbcy werv intimidated by king nnd Lords, for they 

icnowted|;ed an Impropriety in entertaining thp bill. 
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custom which had been used before in Parliament, i 
destruction of the customs of the commons." And i. 
reversal of the former judgment in the case appean 
Upcm the roll of Parliament in these words: 

The king wills, by the advice and assent of all the lordi 
spiritual and temporal, that the judgment rendered agaiost 
Thomas Haxcy, clerk, in the parliament held at WcslminKa 
in the twentieth year of the late king Richard, be whofif 
annulled, reversed, repealed and made void and held of 
no force or effect; and that the said Thomas be reinstated 
in his name and reputation, and made and held an able 
person such as he was before the said judgment wii^ 
rendered — as in the record made thereof and enrolled before 
in this roll of parliament as appears more at length.' 

This notable \iiidication of the right of freedom of 
speech at the end of the fourteenth century was a most 
valuable asset for the Commons in the struggle for this 
vital privilege which l^'as to last nearly three hundred 
years. It was the earliest clear indication on the rolls 
of Parliament o£ the recognition of a valuable parlia- 
mentary custom that must be preserved. 

The second Parliament of Henry IV., assembling in 
January, 1401, was well placed to fallow up this ban- 
ning. The needs of the king were very great, as shoprn 
by the opening speech of the Chief Justice. Thisgaw 
the Commons a hold upon Henry which they were quick 
to see ; they were a little nettled at the tone c»{ the speech, 
which bade them give more than usual attention to the 
afiairs of the nation and cautioned no one to go home 
until the business was over ; and they were ven' fortu- 
nate in the temper of their Speaker, Sir Arnold Savs^ 

) A. and S., document 105. 
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"he Speaker's first address to the king suggests those 
egular requests for privilege with which the Parlia- 
nents of Elizabeth were opened. He asked "that 
he said commons should have their liberty in parlia- 
nent as they had had before this time and that this 
protestation should be recorded in the roll of parlia- 
nent ." This ' ' seemed honest and reasonable to the king 
Bold he agreed to it." The Speaker further prayed that 
the Commons might have "good advice and delibera- 
tion " on the matters brought before them ' 'without be- 
ing suddenly called upon to reply to the most important 
matters at the end of parliament, as had been done 
before this time." The king replied that it was his 
intention "to follow this order of action and that he 
did not imagine any sucli subtlety, also that they should 
have good advice and deliberation from time to time 
fts the need demanded." ' Three days later, a further 
point was pressed, perhaps with the Haxey case in 
mind. The Speaker, in another address to the king, 
itated on behalf of the Commons "how on certain 
matters moved among tliem, it might happen in the 
future that certain of theircompanions.outof complai- 
sffimce to the king, and for their own ad\'ancement, 
should recount to our said lord the king such matters 
before they had been detcnnincd and discussed or 
agreed upon among the commons, by reason of which 
the said lord our king might be grievously moved 
against the said commons or some of them." The 
reply of the king was "that it was his will that the said 
commons should have deliberation and advice, to dis- 
tuss and treat of all matters among themselves, in 
order to bring them to a better end and conclusion, in 

1 A- and S., document to;. 
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so far as they know how, for the welfare and honour 
himself and of aJl his realm. And that he would 
hear any such pcrscm or give him credence, before 
matters had been shown Lu the king, by the advice 
with the assent of all the commons, according to 
purport of their said prayer."' Thus explicitly 
the right of free and ample deliberation guaranteed to 
the Commons at the very beginning of the Lancastrian 
period. In [407, substantially the same promise was 
repeated. 2 The privilege seems to have rcnuiacd 
unquestioned until the arrest of Speaker Thorpe is 
1453-* Two pri-v-ilcgcs were invaded in this case: 
Thorpe was arrested while he was a member of Padia- 
ment and inanifestly because of things he had done and 
said in Parliament. It has already been seen how un- 
satisfactorily the case resulted for the Commons, wlio 
practically acknowledged their defeat by allowing him 
to remain in prison and choosing another Speaker. 
Thomas Young, a burgess for Bristol, was imprisoned 
and suffered considerable loss of property for something 
which he said in the Parhament of 1451. Four years 
later, he presented a petition to the Commons, in which 
he told them that they "ought to have their freedom 
to speak and say in the house of their assembly as to 
them is thought convenient or reasonable without any 
manner ehiUIenge. charge, or fmnition therefore to be 
laid to them in anywise."* Com])ensation was pro- 
cured him at the king's order. But "matter of prinTcge 
as it was, the prayer is for personal and private indem- 
nity: the commons seem to have no remedy but petition, 

■ A. and S.. document 106. ' Ibid., pp. 176, 177. 
' See above, p. ^qj. 

■ Cited in Stubbs, CffNttUutional Hittory, |4Sk. 
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t no atonement is offered to their injured dignity. 
th« case stands in the last years of the Lancastrian 
;."* Nothing can he added for the Yorkist period. 
is privilege, so clcariy recognised at the beginning of 
Lancastrian period was not to receive its final vindi- 
i<Mi until the long contest between king and Parlia- 
nt resulted, nearly three centuries after, in the 
dication of the Lancistri^m constitution. The 
I of Rights says the last word upon the subject when 
leclares: "That the freedom of si)Gecli and debates 
ffoceeUings in parliament ought not to be impeached 
luestioned in any court or place out of parliament." ' 
The question naturally arises here, why the Lancas- 
Ln constitution had to wait so long for its vindication; 
sther there was anything about it or the conditions 
the time which made it unfit for immediate use. or 
;ther it simply suffered the untoward chance of 
ing a prey to a long line of powerful and despotically 
ined sovereigns. The fomier alternative shotUd 
bably be chnsen. P-irliament had gained power 
vly and naturally in the fourteenth centur)'. In the 
jcnlh, with the Lancastrian sovereigns having a 
liamentar>- title and almost continually dependent 
m it for money, it gained control over the executive 
y rapidly. But while the king was being thus 
ited. a very formidable amount of power was gather- 
in the haiids of the higher nobility ; in some respects, 
ras a veritable recrudescence of feudalism. It has 
n noticed how the Hundred Years' War brought 
:h generations of lawless nobles, whose misdeeds are 
ally summarised under the practices of livery and 

8tub1>s, Conttilutional History, § 451. 
iLand S.,p. 465. 
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maintenance. ■ All the guarantees c^ liberty wfaiA 
lay in juo' trial, in an uncomiptcd bench, and genuiadf 
popular elections to Parliament ^'crc weakened. Ps^ 
liament was getting control ovvr the king, but it wh 
not getting, and was not of a character to get. oootni 
over the thing that was then more d ai^ eroos. Tto 
replacing of the constitutional Lancastrians by tbt 
legitimate Yorkists and the £ar more important and 
masterful Tudors has sometimes been regretted as coO' 
stitutional retrogression. But at the end of the fif' 
leenth century England's salvation lay in a powerful 
executive, for it alone could humble the nobtlitjr. 
The Wars of the Roses marked a jicriod of constitutiooal 
atrophy. They were the nobles' own wars, and the 
other parts of the population were little concemed. 
There was nothing to do but wait until CDougfa blood 
had been let to relax the vigour in that nexus of dd 
family feuds and j^eraonal bitternesses that dated clear 
back to the reign of Edward II. All parts of the con- 
stitution fared badly enough dtuing this time. If asked 
which suffered the least damage, one must probably 
say, the House of Commons. It was pretty openly and 
regularly packed, and reflected the sentiments now of 
the red and now of the white rose. But it is significaot 
that it was packed; the party in power did not attempt 
directly to override it. And this was also true after 
the Yorkists had gained the throne. Legitimists as 
they were, they had to ha\-e Parliaments, and they did 
not think of the House of Commons as something tobe 
ignored or browbeaten ; rather as a part of the govera- 
ment to be carefully reckoned with and manipulated. 
And stirely the House of Commons reached the date 

> Sm •bove, pp. »03, 347-349- 
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shaken than the House of Lords; it had 
mast substantial element in England's 
rulation ; the momentous union of knight and burgtrss 
. wonderfully vindicated itself. There was a re- 
hing and immediate clearing of the air when the 
; Tudor was on the throne. He seemed the embodi- 
it of quiet and orderly strength. His coming was 
rophecy that the unquiet local elements would be 
!ver removed — elements that, for nearly two centur- 
had threatened to destroy, by an inglorious process 
irosion, England's new constitution before its crea- 
! had had time to learn to value it and strive for it. 
I field was cleared for the conflict between the great 
idle class, clad in the constitutional armour already 
fed. and the succession of incomparable Tudor and 
art personalities. 
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